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1 $R31 EUUDPYIT w2U00EUA

The Personal Insolvency Act 2012,la¥ SY RSRXZ o6 0GKS da! OGté¢uv Y2RSNH
insolvency legislation in Ireland by establishing the Insolvency Service of Ireland (ISI)

and introducing three new debt solutions as alternatives to bankruptcy.
A lot has been achieved by the ISl in its first éhiall years of operation.

Prior to the opening of the ISI, insolvent debtors had little by way of options.

Alternative solutions to bankruptcy did not exist. The bankruptcy term was 12 years.

Very few informal deals were agreed between debtors and itvesl The personal

insolvency landscape is now unrecognisable. The ISI has already helped deliver
permanent solutions to over 5,000 debtors. The value of debt involved in applications

G2 GKS L{L Ia ¢Sttt Ia Ay o0HSHapNdzhict®dhaSa KI & S
catalyst for over 120,000 informal agreements between debtors and creditors. This

KFa 0SSy IOKAS@GSRE Ay LINIzZ d(dKryla G2 GKS
negotiations. Debtors have realistic alternative options avalablthem through the

ISI if negotiations break down. The ISI guidelines to a reasonable standard of living and
reasonable living expenses have also removed a key blockage that previously existed

in negotiations.

The ISl welcomes the opportunity to subtitétviews to the Department of Justice and

Equality, along with other interested parties, on the operation of Part 3 of the Act.

Our submission demonstrates that the new solutions introduced by the Act work. The
debtors who have availed of the solutiohave returned to solvency and are able to
make a fresh start. In the vast majority of cases, they get to stay in their home. For
the creditors involved, they have had their bad loans dealt with in a fair and equitable
manner. We equally demonstrate thatany of the concepts behind the alternatives

to bankruptcy introduced in the Act are well established and work well in other
countries. The challenge now is to ensure that all of those people who would benefit
from the solutions provided by the Act do.s@he ISI estimates that long term activity

levels should be significantly higher than at present.
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Currently the ISl is processing circa 1,300 solutions a year covering Debt Relief Notices
(DRNSs), Debt Settlement Arrangements (DSAs) and Personal Ingoresnogements
(PIASs). International comparisons indicate this should be circa 6,000 per year.
Experience in other jurisdictions indicates that it does take time to build awareness of

new debt solutions and that it also takes time for activity levelsuid.

The ISI has identified three key factors that influence activity levels:

1. Efficiency of Process
2. Debtor Engagement

3. Creditor Engagement

The I1S| addresses all of these factors in its submission.

CKS L{LQa O2NX NBO2YYSYRHAXZ2PIESa0KWG/ aRbA>
G2 t/a oWt/ O9EGSYyarazyaQor 5{!a&az tL!&az | YyR
should be approved by the ISI rather than requiring a court to make an order for their
approval. Importantly, this core recommendation h&e support of all members of
the Consultative Forumy which is made up of debtor advocates, creditors, Personal
Insolvency Practitioners (PIPs) and the Courts Service. The ISl is of the view that such
a change would result in a number of benefits. THemeefits include:

A an increase in the accessibility to the personal insolvency system

A time savings by streamlining the process (reducing the overall process by up to

a month)
A cost savings

A consistency of approach

In addition, the ISI recommends a number d¢her enhancements to the existing
legislative framework in order to drive efficiencies, reduce barriers to entry and

otherwise improve the overall process.

For DRNSs, the ISI recommends a number of enhancements including a reduction in the
term of supervisin, a change to how additional debtor contributions are calculated to

LINEGSOG | RSod2NNa NBFazyloftS aidlyRFENR 27F

eligibility criteria.
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For DSAs and PIAs, the ISI recommends a number of enhancements including greater
flexibility attaching to the PC and the removal of a number of barriers to entry (removal

2F al!wt StAIAOAfAGE ONRUGSNR2YT NBY20Ff 27F ¢
of a date restriction for debtors seeking a Court review of a creditor rejectiorPba

proposal).

hiKSNJI NBO2YYSYRIGA2ya AyOf dzRS GKS NBY2QIf 2
several other suggested legislative amendments which are designed to make the

overall process more efficient for all parties.

The ISI recommendations arepported by a detailed analysis of the cases that have
described the typical profiles of debtors who have availed of the ISI debt solutions.

Thus, the recommendations cater for the typical DRN debtor who is single,

unemployed in their late 40s whose totRSo G a FFNBX fSaa GKIYy ennz
Y2y iKteé AyO2YS A& dzy RSNJ emIunn | a ¢Sttt I a

SYLJX 28SR gAU0K OKAfRNBY gAGK G2aGlf RSola Ay
a

2F enInnn 6K23 Ay QrEyfadifhode.asSsas 3Sda G2 &dlb

In conclusion, the principles underlying the three new debt solutions have been proved
to work. Thousands of debtors have already benefited from the solutions. It is clear,
with reference to the extent of mortgage arrears that still existdreland and to

activity levels in other countries, that more people should be availing of the solutions
than are doing so at present. Greater debtor engagement, greater creditor
engagement and certain legislative changes to deliver greater accessyatem

efficiencies, will ensure that more insolvent debtors avail of the solutions that are

available and that they need.
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2.1 Terms of Reference for the Review

The full terms of refence for the review are set out in Appendix 1. The review asks
how Part 3 of the Act, supplemented by a number of subsequent legislative
amendments and the recently introduced Abhaile service, is delivering for the
stakeholders, including the ISI, PIRsddors and debtors. Part 3 deals with the three
non-bankruptcy insolvency solutions, namely, DRNs, DSAs and PIAs. The terms of
reference also encompass the commitment in the Programme for Government to
review the thresholds and processes for personablvency arrangements, including

small and medium entrepreneurs, and raise where appropriate.

2.2 Approach to the submission

Staff of the ISI have significant experience in applying the legislation in practice, in
establishing the procedures necessary to adster the insolvency solutions, in
dealing with the various stakeholders on cageecific and policy matters and in
representing the ISI at departmental, intdepartmental and international fora. This
experience has been harnessed through meetings awdkshops to inform this
submission. In addition, the ISl as a member of the Consultative Forum, established by
the Minister for Justice and Equality in 2015, has used this review as an opportunity to
obtain feedback on some of the issues covered in thesasion. Appendix 2 sets out

details of the IS, its functions, its mission and its strategic direction.

2.3 Overview of the submission

Since the enactment of Part 3 of the Act, the ISI has developed and operationalised the

three new statutory debt solutiols 2FGSy NBFSNNBR (G2 Fa Wi
ol y 1 NJzLJi O& Qo ¢KS L{L az2fdziAz2zya NIy3IS FNRY
modest unsecured debts of unemployed or low income individuals with negligible

assets to an arrangement that writes off or restiwres secured debt including family

home mortgages.

The debt solutions are court based, that is, court approval is required at various stages
of the process and a number of court submissions and appearances may be required

as part of the approval processhis submission will explain these stages and offer
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suggestions as to how the procedures and processes in our view should be improved

for each of the debt solutions.

The debt landscape continues to be a challenge for many debtors. Although mortgage
arreas are reducing, the number of mortgage accounts in arrears over 720 days
remains stubbornly high. Repossessions have, to date, remained low. Against this
backdrop, the takeup of ISI solutions has been lower than anticipated. There has only
been a modst increase in the number of debtors availing of ISI solutions
Y20 A0KadGlFyRAY3a GKS gl AQAYy3 2F L{L FSSa
in significant debtor awareness campaigns, which have demonstrably increased

general awareness and resultén a significant increase in website traffic.

Whilst further public awareness programmes will be pursued with vigour, the ISI
believes this consultation process is an ideal opportunity to review the effectiveness
and efficiency of the solutions introdudédy the Act with the objective of increasing

the numbers of insolvent debtors availing of the help that is available.

2.4 Contents of the submission

Section 3 and Appendix 3 deal with the debt landscape, the likely cohort of debtors

suitable for ISI solutiorend a comparison of Irish activity levels with other countries.

Section 4 and Appendix 4 deal with the stages in the various statutory processes
requiring court involvement and, having regard to constitutional property rights and
the administration of yistice, recommends that DRNs, PCs, PC Extensions, DSAs, PIAs
and Variations should be approved by the ISI rather than requiring a court to make an

order for their approval.

Section 5 and Appendix 5 deal with additional enhancements to the existing DRN

process.

Section 6 and Appendix 6 deal with additional enhancements to the existing DSA and

PIA processes.

Section 7 and Appendix 7 explore the area of debtor and creditor engagement.
Creditor engagement has resulted in agreed protocols and scenarios thatiprules

of engagement for PIPs acting for insolvent debtors. Debtor engagement, which is
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linked to the psychology of debt, is still low by international standards as described in
{SOGA2Y o0 5SGlFAf A FNB LINE O eboGavaréndss ( K S

campaigns.

Section 8 and Appendix 8 deal with some supplementary issues including an analysis
of small and medium sized entrepreneurs and the Abhaile service. It also considers

developments at the EU level including the EU Regulation &ait Directive.
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3.1 Introduction

The long title to the Act provides a context for the timing of its introduction. It explains
that it is an act taamend the law relating to insolvency in the interest of the common
good including the stability of the financial system in the State. Having established the
context, the Act goes on the set out its core objectives, namely:

A the need to ameliorate the diffulties experienced by debtors in discharging
their indebtedness due to insolvency and thereby lessen the adverse
consequences for economic activity in the State;

A the need to enable creditors to recover debts due to them by insolvent debtors
to the extentthat the means of those debtors reasonably permits, in an orderly
and rational manner; and

A the need to enable insolvent debtors resolve their indebtedness (including by
determining that debts stand discharged in certain circumstances) in an orderly
and raional manner without recourse to bankruptcy, and to thereby facilitate

the active participation of such persons in economic activity in the State.

3.2 The Debt Landscape 2012 to the Present

Personal debt can be divided into three broad categogd®rivate Dwéing Home
(PDH) secured debt, other secured debt, such astbugt properties (BTL), and
unsecured debt. There is a dearth of statistical information available covering personal

unsecured debt.

3.2.1 Central Bank Data
The Central Bank of Ireland quarterlylhication Residential Mortgage Arrears and

Repossession Statistics provides details of PDH and BTL mortgage accounts in arrears.

3.2.1.1PDH Arrears

As of March 2017, 10% of the all PDH mortgages (76,422 mortgage accounts with a

G tdzS 2F emn O0AftA2y0 6SNB Ay | NNBI NBR®
GSNBE AY | NNBFNBR 20SN) tTun RlIea o!fyzal
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Figure3.1 Central Bank Residential Mortgage Arrears Statistics
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Note: The breakdown of arrears greater than 90 days is not available pre-September 2012.

CAIdzNBE odm adKz2ga GKFG 132 2F FO002dzyiia 6poZmn
in arrears for more than 90 days. While the number of mortgage accounts in arrears
in each category has beateclining since late 2013 the percentage of accounts in

arrears in 2017 is more than twice the comparable percentage in 2009.

A total stock of 120,894 PDH mortgage accounts out of a total PDH mortgage accounts
of 734,106 were categorised as restructureceattMarch 2017. This represents 16%

of PDH mortgages. A key objective in restructuring is to enable the borrower to meet
the original or amended terms of the mortgage over the remaining term. The latest
data shows that 86% of borrowers with restructdrenortgages are meeting the terms

of their restructure.

3.2.1.2BTL Arrears

l'd al NOK HamTtIZ wmd@: 2F FE€f . ¢[ Y2NI3IFIASE& OHnN
billion) were in arrears of which more than 8 in 10 accounts (20,009 BTL mortgages

gAUK | @Hidndaére in pr@aps fay tdre than 90 days and 6 in 10 accounts

GSNB Ay | NNBFNBR 20SNJ THn RlI&8&a 620SN) mnXZnnn
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note is that in the period en@012 to Quarter 1 2017, the number of BTL mortgage
accounts in arrears @ 720 days has almost doubled (from 7,754 to over 14,000) and
GKS @l tdzS 2F Y2NI3IFr3aS RSold KFra AyONBlFaSR oé

A total stock of 24,458 BTL mortgage accounts out of a total BTL mortgage accounts of
128,149 were catgorised as restructured at eAdarch 2017. This represents 19% of
BTL mortgages. The latest data shows that 88% of borrowers with restructured

mortgages are meeting the terms of their restructure.

3.2.2 European Central Bank
The European Central Bank (ECB)edgguidance to banks on ngrerforming loans

(NPL) in 2017. The guidance explains that an NPL strategy should be put in place that
establishes strategic objectives for high NPL banks for the reduction of NPLs over
realistic but sufficiently ambitious timabound horizons (NPL reduction targets). A
oly1Qa adNIldS3e &aKz2dAZ R fl @& 2dz2i GKS o6l ylQa
effective management (i.e. maximisation of recoveries) and ultimate reduction of NPL

stocks in a clear, credible and feasible manioe each relevant portfolio.

The guidance will mean that banks are likely to be more active in dealing with NPLs

and may look to sell on certain portfolios of rperforming debts. Loan ownership,

that is whether a bank or a fund owns the loan, has ®IbNA Yy 3 2y | RSo
entittement to a PC or a court approved PIA. In many cases a fund which has acquired

a portfolio of loans at discount from a bank is more willing to consider and offer debt

write down or mortgage to rent solutions to debtors. In suamy it is anticipated that

the ECB guidance should put pressure on financial institutions to more actively grant

debt relief to debtors, increasing the numbers of PIAs in the future.

3.2.3 ISI Data
The debt and debtor profile of a typical PIA debtor (genegailynsolvent person with

a PDH mortgage and other secured and unsecured debt) is set out in Figure 3.2.
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Figure 3.2: PIA Debtor Profile

PIA Debtor Profile

Unsecured
Debt, 16%

The typical PIA debtor profile is one who
had total debt of around €500,000 made
up of a PDH mortgage of €240,000, a BTL

Secured

Debt mortgage of €180,000 and unsecured
"~ PPR, 48% debt of €80,000. In a sample of 100 PIAs,
30% of the PlAs had a PDH loan written
down by an average of over €90,000.

OtherSecured .I
Debt, 36%

Given that there are 33,000 PDH mortgage accounts and 14,000 BTL mortgage
accounts that are in arrears over 720 daygrthmust be a cohort of debtors (in the
thousands) who fit the average profile and for whom a PIA would appear to offer an
appropriate debt solution. The ISI awareness campaign described in Section 7 has
reached out to this cohort but to date many in tluishort have not considered a PIA

solution for reasons of neaengagement by debtors covered also in that section.

3.3 International Comparison ¢ Take up of Insolvency Solutions

All modern economies have second chance insolvency solutions that include
bankruptey and debt write down of some or all unsecured debt. Figure 3.3 below
shows that all of the countries featured provide a bankruptcy solution and a solution
similar to the DSA that is based on ability to pay over a set period of time (5 years is
typical) and that provides for negotiated debt write down of unsecured debts. The
majority, but not all, of the countries have a DRN equivalent solution that provides for
debt write off in circumstances where a debtor can make no payments or negligible

payments tocreditors.
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Figure 3.3: Debt Solutions in a sample of countries

England and Yes Yes (known as a DRO) Yes (known as IVA) No
Wales

Scotland Yes Yes (known as a DAS) Yes (known as Trust Deed) No
::Iglr;:zrn Yes Yes (known as a DRO) Yes (known as IVA) No

Yes (known as No Asse Yes (known as Summary

New Zealand Yes NoO
" Procedure) Instalment Order)
Australia Yes No Yes (known as Debt N
Agreement)
Yes (known nsumer
Canada Yes No es (known as Consume No

Proposal)

In England and Wales a Debt Relief Order (DRO) applies to unsecured debts up to a
maximum of £20,000 whereas an Individual Voluntary Arrangement (IVA) applies to
unsecured debt whose valuxeeseds £20,000. A debtor can apply for a DRO using the
services of a Citizens Advice Bureau at no cost to the debtor: the debtor must however
pay an application fee of £90. A debtor requires the services of an insolvency
practitioner to obtain an IVArdland is unigue among the countries in the table since,

through the PIA, secured debt can be settled or restructured.

Figure 3.4 presents the number of debt solutions in England and Wales in the years
2000 to date. The data shows that in 2016 there w&se006 Bankruptcies, 26,196
DROs and 49,417 IVAs. The number of bankruptcies peaked in t##9@fld and has
declined steadily since the introduction of the DRO. The number of IVAs oscillated
between 40,000 and 50,000 since the IVA protocol was introdluicehe mid 2000s.

The DRO number had been in the ri@,000s in the last few years. The figure shows
that in a modern economy with wedistablished insolvency solutions a significant

number of persons avail of the solutions each year.
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Figure 3.4: Numbeof Bankruptcies, DROs and IVAs: England and Wales
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A populationadjusted comparison shows that the number of Irish debtors availing of
unsecured debt solutions is significantly lower. For example, the 2016 number of DRNs
is about 17% of that in Englaadd Wales (357 compared to 2,113) and the number of
DSAs is under 6% of that in England and Wales (233 compared to 4,012). The
comparisons provide an indication of where activity levels in Ireland might be in the

coming years as the insolvency regime ures.

3.4 Conclusion

The debt landscape is still characterised by significant and entrenched PDH and BTL
mortgage arrears. Many accounts have been restructured but these accounts require

frequent review and may not be sustainable in the long term. The ECBjiN&ance

means that banks will have to be more active in addressing NPLs. The ISI data shows

that many debtors who had a PDH mortgage, a BTL mortgage and some unsecured

RSolU KIFIR &dz00SaaFdzZ tL!a yS3I2G0AF0SR 6AGK O
behalf. Personal insolvency in Ireland is in its infancy compared to other modern

economies. As lIrish debtor and creditor attitudes to insolvency mature in line with
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other countries, the numbers availing of the insolvency solutions may be expected to

increase overall by a factor of 10 or more over the coming years.
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4.1 Introduction

The ISI recommends that DRNs, PCs, PC Extensi&hs, BIAs and Variations should
be approved by the ISI rather than requiring a court to make an order for their
approval. Appendix 4 sets out a description of the current and proposed procedures
in relation to these measures. Each member of the Consudtdtorum supports in
principal such an extension of the functions of the ISI. The ISl is of the view that such
a change would result in a number of benefits. These benefits include:

A cost savings (for all parties in terms of fewer court hearings andectlagal
and travel expenses);

A time savings by streamlining the process. At present the Courts have variable
sitting patterns, ranging from more than once per week to once a month, and
cases may be subject to adjournments including for clarificationfofmation
or to facilitate the attendance of the ISI or a PIP where directed by the Court.
Appendix 3 Figures A3.6, A3.7 and A3.8 set out an analysis of how long it takes
a debtor to secure a DRN, DSA and PIA from commencement through to
approval by Cour

o ittakes 11 days for a PC to be approved by Court after the ISl issues its
certificate of compliance and 10 days in the case of a DRN. The proposal
that the ISI issue PCs and DRNSs will virtually eliminate these days from
the process;

o it takes an averagef 119.5 days after a PC issues for an arrangement
to be confirmed by court. The average length of a PC, allowing for
extensions, is in the region of 80 days. The proposal that the ISI approve
DSAs and PIAs will significantly reduce the 119.5 days anid c
realistically shorten this period by up to a month;

A consistency of approach in terms of administrative decisiw@king on the
application of the statutory eligibility criteria and requirements; and

A an increase in the accessibility of the personal imsacy system, making it

more accessible to debtors by ensuring that the system is a largelyfenaturt
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process (subject to an appeal to Court) as court involvement may inhibit

insolvent debtors from considering availing of a solution.

The Act providesor the balancing of competing rights and interests of various parties.

The ISI submits that this balance will be maintained under this proposal. The Court will
continue to play a crucial role in the process by hearing appeals. It is proposed that

thel3 Qa SEAAGAY3I FdzyOlAz2y dzyRSNJ GKS ! 06z 27
investigation in relation to these matters, will be expanded upon (where necessary) in

order for it to make the various approvals.

The ISI acknowledges that an important fadimrconsider in relation to these new
procedures is ensuring its compatibility with constitutional property rights and
principles relating to the administration of justice. The ISl is of the view that the
benefits of this proposal can be achieved whili ehsuring the continued protection

of existing safeguards and rights.

4.2 Constitutional Property Rights and the Administration of Justice

4.2.1 Property Rights

There is a constitutional guarantee to private property. Property rights are not
absolute, howeverAtrticle 40.3.2 of the Constitution guarantees the protection of the
property rights of an individual from unjust attack and Article 43 protects the
institution of private property from abolition by the State. Article 43.2 provides that
the State should awsider social justice in the regulation of property rights, and the
State may, as the occasion requires, delimit by law property rights to reconcile their

exercise with the common good.

The constitutional justification for limiting property rights has twspects: firstly
whether the objective is justified in terms of social justice and the exigencies of the
common good and secondly whether the means for securing the objective are
compatible with the Constitution. The ISI submits that the objectives ofAittein

respect of DRNs, PCs, DSAs and PIAs are clearly justifiable in respect of social justice
and the common good. As there will be no change to the substantive criteria for the
issuance of these arrangements, the ISI submits that the objectives @&dhean be

similarly achieved by the ISI approving these measures.
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Proportionality is a key consideration in evaluating whether a measure restricting
property rights is constitutional. As set outliteaney v Ireland the means chosen
must:
a) be rationallyconnected to the objective and not arbitrary, unfair or based on
irrational considerations;
b) impair the right as little as possible; and

c) be such that their effects on rights are proportional to the objective.

The ISI submits that this test is met regardle$ whether the measures are issued by

the Court or the ISI.

The decision ifFisher v Irish Land Commissigudgment firmly defends the right of

the legislature to place the administration of acts of public policy in the hands of a body
other than the Carts. Consequently, it is submitted that placing the administration of
arrangements that limit property rights, such as DRNs, PCs, DSAs and PIAs, in the hands
of a nonjudicial body, such as the ISI, is constitutionally permissible from a property

rightsperspective.

4.2.2 Administration of Justice by Body other than the Courts
I NIAOES ondm 2F (K& judtiee\shallibe adiuinistéred inlci@sPdA RS a

established by law by judges appointed in the manner provided by this Constitution,
and, save in sth special and limited cases as may be prescribed by law, shall be

administered in public ®

Nonjudicial personnel may exercise limited powers and functions of a judicial matter
in civil matters and this is provided for in Article 37 of the Constitutiorckvprovides
dNothing in this Constitution shall operate to invalidate the exercise of limited functions
and powers of a judicial nature, in matters other than criminal matters, by any person
or body of persons duly authorised by law to exercise suchidascand powers,
notwithstanding that such person or such body of persons is not a judge or a court

appointed or established as such under this Constitution.

11199413 IR 593
2[1948]IR 3
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While judicial powers are reserved to the Courts, administrative decisions on judicial
matters need not, necessarily, be made by the Courts. The ISI submits that in
determining whether the exercise of a power by a body other than a Court is
permissible or not, the question is whether the power being exercised is judicial in

nature.

In Lynham v ButlefNo. 2§, the Court described the civil judicial power as being
SESNDA & SR a denitiveliddudidativ® acdording to law, rights or obligations

in disputé ® ¢ KS / 2dzNIi  s6 bmglak([Bodids yhat ar€ mot coutd] do  a
not pretend to he judicial determination of justiciable controversies and act only in
subordination or as ancillary to and subject to the direction, control and correction of
the Courts and Judges of the State, do not exercise, or indeed purport to exercise, the

JudicialPower of the State*®

McDonald v Bord na gCoidentified five factors that signify a judicial power.Keady
v Garda Commissiorfan QCf  KSNIié W O2yaAARSNBR GKFdG GKS
G2 G662 SaasSy i herdhasitybs AddREbSWeEnEhE padties together

with the infliction of some form of liability or penalty on one of the partiés.

Even if a power is a judicial power, a Aodicial person may exercise limited powers
and functions of a judicial nature in civil matters provided for in Article 37 of the
Constitution. Many statutory bodies and statutory officers carry out limited functions

which might be described as having a judicial nature which affect property rights.

INO’ Donoghué Kearns J maeel the folling comments summarising the
LI2aA0A2Y 2 Whild thelicas® faw onoArtide 3@ has generally focused on
whether particular powers conferred on such bodies breached the separation of powers
by virtue of permitting an excessive exercise of judmeaer by an administrative

body, the very existence of Article 37 is an acknowledgement that many decision

3[1933] IR 74. Hogan and Whyte opine that the decision of the Supreme Court in this sake Wasis for the inclusion of Article
37 in the 1937 Constitution (Hogan and Whyte (ed&e)ly: The Irish Constituti¢8rd ed., 2003) at para. 6.1.13).

4[1993] IR 74 at p. 101

5[1965] IR 217 at p. 230

6[1992] 2 IR 197

7[1992] 2 IR 197 at p. 212

8[2000] 2 IR 168
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making functions have both an administrative and a judicial character and may be

conferred on a range of bodies, including courts, without violatiegConstitutiorg®.

The ISI submits that if it were to be given the function of issuing DRNs, DSAs, PIAs, PCs,

and Variations it would only be exercising an administrative power as opposed to a

judicial power. In the alternative, the I1SI submits thagmvf this were to involve an
SESNDA&S 2F 2dzRAOALE LReSNIoeé (GKS L{L:zZ GKS

it would fall within the scope of what is permitted under Article 37 of the Constitution.

4.3 Noteworthy features of the DRN, PC, DSA and PIA

The ISI submits that particular features of each of the measures should be considered

in the context of the constitutional principles outlined above. Under the proposal the
creditor would have the right to appeal to the Court to challenge the isstige0DRN,

PC, PC Extension, DSA, PIA or Variation by the ISI. The ISI submits that the issue of the
relevant measure depends on the debtor satisfying specified criteria and does not, in

the main, involve a determination of rights or a form of contest bestw the parties.

DRNs
Features of DRNs which are particularly noteworthy include:
A dSoida &doaSO0 G2 + 5wb Olyy2i SEOSSR €o
applying;
A safeguards are in place to ensure that access to this form of debt relief will only
be availble to individuals who have little or no ability to repay the debt: the
RSo0U2N) Ydzal KIF @S ySiG RAaLRaloftS AyO02YS ;
2F ennn 2Nt SaarT
A LINPOSRdAzNBEA FINB Ay LI OS (2 LINPOARS FT2NJ I
financialcircumstances improve during the supervision period;
A similar to PCs, DRNs are granted ex parte and the ability of creditors to protect
their rights by subsequent appeal to the Courts is being proposed; and

A since the beginning of 2015, only 3 creditors $0.4f cases) have objected to

the inclusion of their debt in a DRN and, of those, only one creditor has been

9[2000] 2 IR 168 at p. 175
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successful in its objection, with one casegwing. This is out of a total of 759

DRNs issued in that timeframe. See Appendix 4, Figure A4.11.

PCs
Features of PCs which are particularly noteworthy include:

A the PC procedure provides for a suspension of property rights and is only an
interim measure. PCs are generally in force for 70 days;

A debts are not settled during the PC period and the purpob¢he PC is to
facilitate negotiations between creditors and debtors, managed by a PIP, in the
context of a timelimited moratorium on enforcement of debt;

A if a creditor objects to the issuance of a PC, there is a requirement for that
creditor to hold anymoney or other assets recovered on trust for the benefit
of the other creditors to whom the protective certificate applies;

A PCs are granted ex parte so other parties are not required to be put on notice
of their issue. Instead, the legislation permiteditors to vindicate their rights
through the objection procedure. It is proposed that a creditor will have a right
to appeal the issuance of a PC by the ISI; and

A Since the beginning of 2015, only 11 creditors (0.3% of cases) have objected to
the issuancef a PC and, of those, only four creditors have been successful in
their objections, with four cases egoing. This is out of a total of 3,623 PCs

issued in that timeframeSee Appendix 4, Figure A4.11.

DSAs
Features of DSAs which are particularly notewwp include:
A DSAs are for a maximum of 5 years, with the possibility of -sdi2h
extension;
A only certain debtors are eligible for a DSA and a DSA can be amended where
GKS RSod2NNa FAYIYOALFf OANDdzvraidlyosSa OKI
A an approved DSABA G KSNJ | LIINRP PSR o6& | YlF22NRGe 2
meeting or deemed to be approved in accordance with the Act;
A where no objection to the Court is raised by a creditor or where satisfied that
the objection should not be allowed and that the arrangent satisfies

specified criteria, the appropriate Court must approve an arrangement. Under
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the proposal, where no objection to the ISl is raised by a creditor or where the

ISI is satisfied that the objection should not be allowed and that the

arrangementsatisfies specified criteria, the I1SI will approve an arrangement.

¢KS ONBRAG2NI akKlIff 6S IABSY (GKS NARIKIG (2
A since the beginning of 2015, only 12 creditors (2.6% of cases) have objected to

the coming into effect ofa DSA and of those, only 5 creditors have been

successful in their objections, with 3 casesgming. This is against a total of

464 DSAs approved to come into effect in that timefrarBee Appendix 4,

Figure A4.11.

PlAs
Features of PIAs which are padiarly noteworthy include:

A PIlAs are for a maximum of 6 years, with the possibility ofma@th extension;

A only certain debtors are eligible for a PIA and a PIA can be amended where the
RSoU2NRAE FAYFYyOALFft OANDdzvraidl yoSa OKIy3S

A anapNRP PSR tL! A& SAOGKSNI I LIINBYGSR o6& | Yl
meeting or deemed to be approved in accordance with the Act;

A the proposed procedure will not impact on the right of a debtor to seek Court
review of a creditorrejected PIA under sect 115A of the Act;

A the Court must approve the coming into effect of the approved arrangement
when satisfied of specified matters set out in the Act, including eligibility
criteria and mandatory requirements;

A where no objection to the Court is raised bgreditor or where satisfied that
the objection should not be allowed and that the arrangement satisfies
specified criteria, the appropriate Court must approve the arrangement. Under
the proposal, where no objection to the ISl is raised by a creditor eravthe
ISI is satisfied that the objection should not be allowed and that the
arrangement satisfies specified criteria, the ISI will approve an arrangement.
¢KS ONBRAG2NI aKlIff 6S IABSY (GKS NARIKIG (2

A since the beginimg of January 2015, only 29 creditors (2% of cases) have
objected to the coming into effect of a PIA and of those, only 9 creditors have

been successful in their objections, with 4 cases ongoing. This is against at total
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of 1,491 PIAs approved to comeareffect in that timeframe. See Appendix 4,
Figure A4.11.

4.4 Conclusion

In light of the above commentary on constitutional property rights and the
administration of justice and the clearly defined benefits to improving the statutory
process, the ISI recommds to the Department that the ISI functions be extended to
approve DRNs, PCs, PC Extensions, DSAs, PIAs and Variations rather than the Courts
making an order for their approval. This step would enable the Courts to concentrate

on appeals dealing with thenore significant legal issues arising from the statutory

process.
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5.1 Introduction

LY ITRRAGAZ2Y (2 GKS L{LQ&a O2NB NBO2YYSYyRLI GA
PCs, PC Extensions, DSAs, PIAs and Variations should be @gpgrineelS| rather that

requiring a court to make an order for their approval, the ISI has also identified a

number of DRMpecific enhancements.

I 5wb A& FLIWXAOF6fS (2 RSOUZ2NB gAOK 26 AY
less. The DRN provides protection from creditor contact. The DRN lasts three years

during which the debtor may be required to make a contribution to creditors if means

improve and at the end of which the debts included in the DRN are formally written

off.

Figure 5.1: DRN Debt Profile
DRN Debt Profile

Other Debts

18% \

A typical DRN debtor is a single,
el unemployed person in their late 40s witl
WL about 4 debts whose value in total is les
48% GKIFY ewnzZnnnod

CreditUnioM

34%

¢KS Hnanmc 5wb @SNIFI3IS RSold FAIdzZNE 2F emMT Icn
YR Hnanmp O2NNBaLRyRAY3 TasedsdzMBubliof theddcidddd € MH X N
G2 GKS RS0l GKNBakK2fR AY Hamp FTNRY e€eHnInnn

It is clear from the analysis that the category of debtors who avail of the DRN solution

have little prospect of paying off their debts based on their income or assete

f SAAatlr A2y R2Sa LINPOARS FT2NJ I O2y(NROdziA 2y
income position or asset position improves during thgear DRN supervision period.

This happens very rarely. Details of the small number of cases, 21 (8%&s¥,avhere

a change in circumstances occurred is set out in Appendix 5 Figure A5.1.
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Figure 5.2: DRO / DRN Comparison
DRO / DRN Comparison
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The eligibility criteria for a DRO in England and Wales are largely similar to Ireland with

the exception of the overall debt limit. England and Wales, the DRO is limited to
MHAZAnn ol LIWINRPEAYIGSt& eHoZnnnood | NHdz- 6 f & X
AY LNBflIYyR aK2dzZ R GKSNBT2NBE 06S KAIKSNE 3IAGDS

5.2 Recommended DRN Improvements

The followingsections describe legislative improvements that are aimed at increasing

the numbers availing of the solution and making the process more efficient.

Eight specific proposals are recommended, addressing issues on:

1. Term of supervision
. Asset Threshold
. Additional income

. Eligibility criteria relating to undervalue and preference.

. Distributions to DRN creditors

O
[«
(0p))
LU
N

2

3

4

5. Power to amend DRNs
6

7.wSY20Ft 2F GaSEOf dzRI 6t S ONBRAUG2NE
8. ISl ability to seek Court direction

A detailed analysis of each of these recommendatisrset out at Appendix 5.

5.2.1 Term of supervision
The supervision period for a DRN is currently three years. The data provided shows

that DRN debtors have negligible income from which to make contributions to

creditors and have little chance (less than 3#%gtttheir circumstances will change
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during the three years such that they would be in a position to make a contribution.
The ISI recommends that the supervision period be reduced to one year to correspond
with the bankruptcy term here. This term wouldsalcorrespond to the duration of

DROs in England, Wales and Northern Ireland.

This proposal has the support of the Consultative Forum.

5.2.2 Asset Threshold
DRN debtors have very littte assetsc H 2y | @SN ISP | 26 SOSNE |

all eligibility criteA 1 6 A 0K GKS SEOSLIiAz2zy 2F (GKS FaasSa
excluded from availing of a DRN solution even though the debtor has no income from

which to make a creditor contribution. The ISI recommends that the asset limit be

A Y ONB | & S RThé ifcreasm ib therasset limit would bring this limit closer to the

fAYAG 2F mMmInnn oemImvmpntd GKFG Odz2NNBydfte | LIL

5.2.3 Additional income
I 5wb RSo6G2NN&a Ayo02YS Olyyz2i SEOSSR G(KS &

SELSyasSa LXdza ecn LISN Y2ydK F2N dKIG RSoi
supervision period the Act provides for a contribution from the debtor to creditors if

0KS RSolG2NNRaE AyO2YS AyONBlFasSa o6& Y2NB GKIy
circumstaDSa GKSNB (GKS RSo0G2NDa ySgfte O2YLldziSR
NEtS@OFyid NBlFazylotS fA@Ay3a SELISyasSa LI dza ec
debtor has an obligation to make creditor contributions in circumstances where a

debtor in similar circurstances would not have an obligation if that debtor were first

entering a DRN.

The ISI recommends that this anomaly be removed. This proposal has the support of

the Consultative Forum.

5.2.4 Eligibility criteria relating to undervalue and preference
The ISI reemmends a change to the eligibility criteria for a DRN so that a debtor is no

longer ineligible due to entering into a transaction at an undervalue or giving a
preference to a person. This amendment is important since it is likely that an individual
who has been struggling with problem debt for a period of time will at some stage have

preferred one creditor over another in order to pay for utilities, for example, heat their

Insolvency Service of IrelagdSection141 Submissiog June 2017 Page35



K2YS 2NJ 1SSL) GKS St SOGNAROAGE 2yd veay 2NRSN
amendments will require the inclusion of a further amendment which will add, as a
ground for objection by a creditor, entering into a transaction at an undervalue or

giving a preference to a person during the supervision period.

This proposal has the gport of the Consultative Forum.

5.2.5 Power to amend DRNs
The ISI recommends that it be granted, without the need for any court application:

a) the power to amend a DRN this would cover minor administrative
amendments to the personal and financial details app&aon the DRN, such
as creditor title
b) the ability to add in additional debts, not included or overlooked by the debtor
at the time the DRN application was made, or to alter the debt amount in a DRN
provided the total of all debts do not exceed the stathtB (1 KNS A K2f R 2F € c

Any DRN change contemplated by the ISI during the supervision period over which
there might be uncertainty would still require, under the provisions of section 41 of

the Act, an application to Court for general directions in relatio it.

5.2.6 Distributions to DRN creditors
Dividend payments can arise when a debtor surrenders any sum received (e.g. a gift or

payment, or an increase in income) during the supervision period. The ISI oversees the
distribution of dividends to creditorsSome dividend payments to creditors are very
avyYlLtts 2F0Sy F2NJfSaa GKIFIYy em RdzS G2 0KS KA
to issue payments. The resources involved for both the ISI and creditors to process

small payments are disproportioreat

The ISI recommends that the legislation be amended to allow fotylealfly payments

to DRN creditors.

52711 OOYEOwOI w?1 BREOUEEEOI wEUI EPUOU~? WweEUIT O
This proposal also applies to DSAs and PIAs and is dealt with at section 6.3.10.

5.2.8 ISl ability to seek Court direction
This proposal also applies to DSAs and PIAs and is dealt with at section 6.3.7.
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5.3 Conclusion

Debtors who qualify for a DRN are in a particularly challenging and vulnerable position.

They have very little assets and very little disposable incdnaay.

The ISI believes if the above proposals were adopted, there would be a significant

increase in those availing of DRN solutions.
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6.1 Introduction

NeRRAGAZ2Y (G2 GKS L{LQa O2NX NBO2YYSYRI(AZ2Y
PCs, PC Extensions, DSAs, PIAs and Variations should be approved by the ISI rather that
requiring a Court to make an order for their approval, the ISI has also identified a

number of PC, DSA and PIA specific enhancements, details of which are set out at

Appendix 6, and summarised below.

6.2 DSA

A DSA is applicable to debtors who have unsecured debts such as credit cards or
personal loans, or residual debt arising from the sale afeaipuslyowned property.

A DSA is a formal agreement that sets out a payment plan for a period not exceeding
5 years and the writ®ff of any residual debt. There is no limit to the amount of
unsecured debt that can be included in a DSA. A PIP attsefdebtor in preparing a

DSA proposal and negotiating with creditors.

Figure 6.1: DSA Debt Profile
DSA Debt Profile

Other Debts7% A typical DSA debtor is a married

. . T
CreditUnion____ employed person in their 40s with
3% : : :
children and an average debt figure in
PLIRNIEE SEO0Saa 2F ewpnzInnn
38% unsecured debt is dealt with in the DSA

In 2016 Principal Private Residence
secured debt represented 38% all debts
this secured debt is dealt with outside
the DSA.

Financial —
Institutions,
52%
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Figure 6.2: IVA / DSA Comparison

IVA / DSA Comparison

4,500
4,000 3,954 3,744
3,500 3,059 A population-adjusted comparison to
3,000 activity levels in England and Wales,
2,500 indicates that there should be over 3,00
2,000 DSA cases per year. In 2016 there were
1,500 233 cases, indicating the potential for a
1,000 16 fold increase.

500 -5 204

2014 2015 2016

HEW IVARDSA

The principles underpinning the IVA in England and Wales are similar to the DSA in
Ireland, yet the annual number of BS represent just 6.2% of IVAs in England and

Wales in 2016, even when population adjustments are made.

Insolvent debtors in the UK do not have the option of availing of a statutory solution
covering secured debt similar to the PIA in Ireland. Due tadtie options of a DSA

and PIA in Ireland, a direct comparison between DSAs and IVAs may not offer a
complete picture. However, even if DSA and PIA activity levels were combined, there
remains a significant shortfall in activity compared to IVAs in EngladdVales (by a
factor of 4 in 2016).

It is worth noting that it does not appear that the option contained within Section 68

of the Act has been availed of in many instances. Section 68 envisages a secured lender
entering into an agreement with the delbtdo vary the terms of the secured debt,
including a variation of the terms of the secured debt that would reduce the amounts

payable by the debtor in respect of the secured debt, for the duration of the DSA.

6.3 PIA

A PIA is applicable to debtors who havewsed debts such as a PDH or BTL mortgage,
and unsecured debts such as credit cards or personal loans. A PIA is a formal
agreement that sets out a payment plan for a period of time not exceeding 6 years and
may provide for the writeoff of unsecured debtrd the restructuring or write off of
secured debt. A PIP acts for the debtor in preparing a PIA proposal and negotiating

with creditors.

Insolvency Service of IrelagdSection141 Submissiog June 2017 Paged40



Figure 6.3: PIA Debt Profile
P1A Debt Profile
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Section 3.3 explains that Ireland is unique in having the PIA solution that seeks to

address secured debt problems.

6.4 Recommended Arrangement Improvements

Debtors avail of PIAs in the ratio of 3:1 when compared to DSAs. The legislation and
operational steps involved in processing a DSA and PIA are largely similar, hence this

sectioncoversh&¢ 5{! & FyR tL!& oW NNI}y3aISYSyiaQouo

The following sections describe legislative improvements that are aimed at increasing

the numbers availing of DSAs and PIAs and making the process more efficient.

Proposals are broken down into 11 categories:

1. Generic PC

2. PCExtensions

3. Minor operational changes to the PC process

4. Interlocking/Joint Applications

5. PIP delegation

6. Creditor meeting adjournments

7. Application to the appropriate court for directions

8. Section 115A Reviews

9. wSY20IFf 2F OSNIIFIAY W3l {iSslre LINRPDAEGAZYAQ

a. Removal ®MARP eligibility criterion

P
(0p))
(@]
@
c
——

b. wSY2@If 2F €0 YAftA2y aSOdz2NBR
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c. Relevant debtg section 115A(9; Removal of the cubff date of 1
January 2015

10.wSY2gltf 2F WSEOfdzRI 6f S ONBRAGZ2NR OFGS321
11.Other

6.4.1 Generic PC
At present a PIP, when applying for a Pehalf of a debtor, must specify if it is for

a DSA or PIA. A generic PC would enable the PIP to defer the decision as to the most
suitable type of proposal for the debtor until all debtor information has been gathered
and initial negotiations have takeplace with creditors. The ISI recommends the
introduction of a Generic PC to increase flexibility and the likelihood of a PIP securing

a successful Arrangement.

6.4.2 Extension of PC
There are circumstances where a seconedd@ extension to a PC is requiredallow

I tLtQa LINBLR2ASR FNN}Yy3aSYSyd 3AFAy ONBRAGZ2N
second PC extension be provided for to cater for exceptional circumstances where

there is the likelihood of creditor agreement being reached within the time of the

secord extension. It is worth noting that should the Consultative Forum proposal, to

define days in the Act as only referring to working days, be implemented then the

resulting increase in the standard PC period together with the existing PC extension

option would be sufficient.

6.4.3 Minor operational changes to the PC process
The ISI recommends two minor but important amendments to address:

1. notifications that are required regarding an objection to a PC, and
2. V2U0AFAOFGA2ya GKFEG I NB edtiidi dzA NEBR NBt | GAy:
6.4.4 Interlocking/Joint Applications

Where there are two (or more) debtors who are jointly liable for all of the debts to be

included in a DSA or a PIA, a joint application can be made.

An interlocking application would be appropriate where two (or mdPéAs are to be
administered in commonrusually because of the financial relationship of the debtors
involved. Examples would be a couple or business partners, where they are jointly

liable for some but not all- of the debts to be included in the PIA
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There is no specific provision in the Act for interlocking DSA cases, or interlocking
DSA/PIA cases. In practice, there have been several DSA cases that, while individual,
are interlocking in all but name, with usually two linked debtors. The ISI reeois

that legislation be reworded to expand the circumstances where interlocking
applications can be made (i.e. DSA and DSA/PIA applications to be administered in

common).

6.4.5 PIP delegation
As PIPs deal with an increasing number of cases, it is essentitthélyacan delegate

certain tasks to staff while retaining ultimate responsibility. Currently, PIPs are
required to attend court at levels not originally foreseen within the legislation and
often with relatively short notice. To provide greater flexipilio PIPs the ISI
recommends that the current provisions that require a PIP to personally and physically
discharge certain functions be adjusted to allow:
A a suitably qualified individual, nominated by the PIP and acting under the
direction and control othe PIP, to carry out those functions, including meeting
I RSO0U2Z2NI YR OKFANARY3I I ONBRAUG2NID&E YSSiGA

A aPIP to hold virtual as well as physical meetings.

6.4.6 Creditor meeting adjournments
The ISI recommends that the legislation be amended to cater for thauenments.

This would be helpful to facilitate the passing of arrangements by allowing for further
consideration of an amended proposal, as long as the adjournment takes place within
the standard PC period, or any extension granted to it. A numbersesdaave arisen

where such flexibility would have been of benefit to all parties involved.

6.4.7 Application to the appropriate court for directions
The ISI recommends it should have the facility to apply to court for general directions

where there may be an ige around interpretation of the Act or other clarification is

required.

6.4.8 Section 115A Reviews
Since the introduction of s.115A allowing for a court review of a PIA proposal rejected

by creditors, the last 18 months has seen a large volume of applicativas 400 to
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date) being made, with many cases still going through court case management. The
process has given rise to a new and growing body of insolvency case law, which should,
in time, assist the speed with which cases can be dealt with, as more isElms

become clearet?

Based upon experience of court hearings to date, the ISI recommends that the Court

that has heard the review should have the power to refer its considerations back to a

ONBRAG2NEQ YSSGAyYy3a F2N T dzedoirBeNds egding RS NI (0 A :

the timeline within which a creditor may object to an application by a debtor and

amending the time limit in section 115A(3) to provide certainty.

649 11 OOYEOwWOI wEl UUEPOwsT EUI PEAwWxUOYDPUDPODOUZ

Three gateway provisions have been identifiecbass that, if amended, could assist
more debtors in availing of the solutions provide for under the Act. These are:

1. removal of the MARP eligibility criterion;

2. NBY20Qlf 2F GKS e€eoYAftfA2y &SOdzNER RSodG GF
3. removal of the cuff date of 1 January015.
Each of these is examined in turn.
6.4.9.1Removal of MARP eligibility criterion
The ISI recommends that the PIA eligibility criterion of the debtor participating in the
MARP process should be removed, as remaining eligibility criteria will ensure only
thosedebtors who need to avail of the solutions provided for under the Act can do so.
6492 A1 1T OAT 1T &£ Ax TEITEIT OAAOOAA AAAO OEOAC
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barrier to entry for debtors with signdant personal debts.

0 {dzYYENASE 2F GKS NBtSOIyd OFasa I -Bidfs, GiEof icn #eS foundiaf G K S

https://www.isi.gov.ie/en/ISl/Rges/Stakeholder Information
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6.4.9.3Relevant debt z section 115A(9) z Removal of the cut-off date of 1
January 2015

The ISI recommends that the eoff date of 1 January 2015, referred to in the
definition of relevant debt as set out in the Act, should be removed a$3h& of the

view that it deprives some insolvent debtors of a debt resolution mechanism.

6.4.101 1 OOYEOwWOI wsl REOQOUEEEOI wEUI EPUOUZWEEUIT O
The concept of excludable debt does not exist in other jurisdictions and means that an
insolvency solution may only addées Y2 a i odzi y24 Ftf 2F | RSoli
insolvency solution cannot be said, in certain instances, to return a debtor to solvency

if excludable debt has to be dealt with outside of the solution either during the term

of the solution or beyond #term. In addition, the point is made that creditors holding

preferential status are doubly indemnified under the Act.

The I1SI recommends that the definition of excludable debt be deleted from the Act.

6.4.110ther
The ISI recommends further amendments to psauis relating to notifications

required following DSA/PIA approval, termination and deemed failure of

Arrangements, and issues around Register entries.

In addition, the ISI recommends a clearer process regarding the provisions in relation
to proof of debt and the specification of a default jurisdiction for debtors who were

not resident in Ireland within the year prior to an application.

6.5 Conclusion

The design of the PIA to address secured debt within a voluntary statutory
arrangement, while also seekiig keep as many insolvent debtors in their home as
possible, is grountbreaking. It has been proved to work. PIAs are now the most
popular solution of all provided within the Actoutnumbering DRNs and DSAs

combined and also outnumbering bankruptcy case

The ISI has identified a number of proposals that are necessary to bring greater levels
of speed, efficiency and casffectiveness to the insolvency process, with consequent

benefits to all stakeholders. It is important to note that while some ofgghgposals
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of themselves may be seen as minor in nature, taken as a group, and seen in the
context of a number of such occurrences, the proposals will be of significant benefit of

all stakeholders in adding certainty, clarity and efficiency to the process.

¢KS L{L KIFa Ifaz2 ARSYGAFTASR OSNIFAY W3l {iSsl
into account the careful balance between debtor and creditor rights already struck

within the act.
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7.1 Creditor and Debtor Engagement - Introduction

Since its inception the ISI has been extremely conscious that the manner in which it
operationalised the legislation would have a significant bearing on the success of the
take-up of the insolvency solutions. The ISl realised that its solutonkl only be
delivered through the positive engagement of key stakeholders and it focused on
establishing and maintaining good relationships with its stakeholders, including
creditors, practitioners and debtor advocacy groups. Conscious that debtor
engagement is linked to the psychology of debt, the ISI has invested in significant
debtor awareness campaigns which have demonstrably increased its awareness and

resulted in significant increase in website traffic.

7.2 Creditor/PIP engagement

The ISI hosted an epationsfocused conference in Dublin Castle in 2014 to encourage
information sharing between creditors and insolvency practitioners. This led to the
establishment of a Protocol Steering Group that developed standard DSA and PIA
protocols that drew on bespractice in other jurisdictions and made the insolvency

application process both simpler and faster for creditors, practitioners and debtors.

The introduction of the protocols was a key building block that promoted efficiency in
the DSA and PIA procesadareduced costs for all stakeholders. The protocols
delivered proposal certainty and consistency, reduced the time spent on proposal
formation and negotiation and allowed all parties to concentrate on the commercial
rather than the procedural aspects afproposal. The protocols also assisted credit
committees and creditor legal divisions to consider proposals more quickly. A Protocol
Oversight Committee monitors how the two protocols are working in practice and
ensures they remain relevant by incorptiry relevant legislative and other

amendments.

In addition, the I1SI has published a number of sample case scenarios on its website to
aid understanding of the debt solutions available. The scenarios explain some of the
personal insolvency concepts antustrate how each of the debt solutions may

operate in practice for a debtor, insolvency practitioner, creditor and the Court. The
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scenarios have been used by stakeholders, for example the Institute of Banking and
the Revenue Commissioners, in trainingduales. The ISI specifically developed two
of the scenarios to assist practitioners in making comparisons to the financial outcome

for creditors in Bankruptcy.

¢KS L{L 0StAS@®Sa G4KIFdG Ay Ylye OFasSa Ofl NaAGe
treatment of their debt is not conveyed to PIPs at a sufficiently early stage during a PC.
In this regard the I1SI would encourage each main creditor to:
A avall, in a timely manner, of the provision within Section 64 and 98 of the Act
to make clear to PIPs the m@aer in which the creditor wishes the debts of a
specific debtor to be dealt with as part of an Arrangement; and
A provide all PIPs with details of the range of options the creditor will broadly
adzLILIR2 NI gAGKAY F 5{! 2NJ tL!Q LINP LISaStyd
setting our preferences as to when and how term extensions, interest rate
reductions and capital write off should take place would be of assistance in

making the overall process run more efficiently.

7.3 Debtor Engagement - Introduction

The statutay solutions provided by the ISI are voluntary in nature and therefore
insolvent debtors need to be both aware of the solutions available to them and

encouraged to avail of them where it is appropriate to do so.

Early engagement by debtors with PIPs idipalarly important. The ISI recognises
that it has an important role to effectively communicate and drive awareness of its
range of solutions. As a result, the ISI undertook specific work to increase debtor
awareness which has developed over time, dstare set out at section 7.5 below and

at appendix 7.

7.4 Psychology of debt

CKS LJAeOK2ft23A0Ft STFFSOGa 2F RSO0 dzy RSNLIAYy
debtors. Research undertaken by the ISI over the past 3 years, along with feedback

from ISI customes has highlighted that the effects of debt on mental health can be

severe and can prevent people seeking the help they need. There is a correlation in

behaviour patterns of those experiencing problem debt and those with depression.
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Debtors have spokeabout feelings of isolation, shame and stigma towards their

financial situation.

C2NJ YlIye GKSNB A&a I NBIf asSyasS GKIFIG GKSAN R
to admit their problems or disappoint others. Their debt problems are closely

associated with losing independence.

Some comments from participants of focus groups held by ISI, where people

discussed their feelings about being in debt, were as follows:

dSometimes | wish | could crawl into a black bag and zip it up and stop.

Sometimegou feel like everything is coming at you.

dUnless you are in this situation and you know that you have done and tried
everything you can to fix the situation

explain to people. € They just don’t unde

d fed all that my family is in at the moment is of our own doing. | feel it is our

fault and we need to try and get out oféit.

There is a sense of fear about the implications of missing loan repayments. In
particular, concerns about the effect on their ciedating looms large and they
anticipate problems in the future when they might need a loan or further support from

a financial institution.

Debtors can be reluctant to engage with creditors or seek assistance from an advisor
such as a PIP. The relatw&w number of house repossessions in Ireland may be an

influencing factor in this area.

7.5 Awareness campaigns

Since its establishment, the ISI has held a number of information campaigns and
undertaken a range of awareness raising initiatives. The ISEs nexent awareness
campaign finished in March 2017. Pre and post campaign research was carried out to
measure the sentiments of the general population towards financial matters and their

I 6 NBySaa tS@gSta 2F GKS L{LQa O YLI A3y |YyR

Insolvency Service of Irelagdsection141 Submissioq June 2017 Paged9



Results showe that awareness levels of the ISI had increased, approximately a third
of the population were aware of the ISI. 30% of those surveyed were aware of the
GSNY Wt SNEA2Y It Lyaz2tgSyoe tNIOGAGAZ2YSNDO®
two elementsof the campaign that were measured (TV and Print advertisements).

Website traffic to www.backontrack.ieduring the adverti;j\g period increased

dramatically with 82% of traffic comprising new visitors to the site. The increase in
visitors to the website was over 700% when compared to a three month period where

the ISI was not advertising.

7.6 Conclusion

Awareness raising and eno@ging debtor engagement is an ongoing piece of work
for the ISI, particularly as the solutions are still relatively new. The ISI has and continues
to focus on and invest in measures designed to increase the-upkef its debt

solutions.

Debtor awarenes campaigns have increased awareness of the ISI and its solutions but
the psychology of debt outlined above presents complex challenges and it will take
time for people to accept that there is no stigma or shame in seeking professional

assistance for unmageable debt.

Good relationships with all stakeholders and the development of protocols have
provided guidance and ground rules for putting in place debt solutions. Creditors are
encouraged to engage with PIPs as early as possible during a PC andaafgmnertal
level, to set out details of the range of options that they will broadly support within a

DSA or PIA proposal.
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8.1 Introduction

Insolvency legislation does not operate in a vacuum. It is continuously impacted by
changes in thexternal financial, economic and political environment. Set out below

are some of those external factors.

8.2 Abhaile Service

Since July 2016 a range of free, independent, professional advice services is available
through Abhaile, to a person who is insolvemd at risk of losing their home due to
mortgage arrears. One of these services is financial advice and assistance from a PIP.
Since the introduction of Abhaile in July 2016 the number of PIA applications per
quarter to the ISI has increased signifittamn comparison with the equivalent quarter

12 months previously. For example, the number of applications in first quarter of 2017
was 1,144 in comparison with 407 for the equivalent quarter of 2016. Almost two
thirds of these debtors have mortgage @ars of more than two years. Further

information is provided in Appendix 3.

Figure 8.1: Abhaile PIP recommendation following consultation

Outcome/Recommendation since launch

MABS Referral%
Bankruptcy

Application6%

In more than 1 in 2 cases
(55%) the PIP

recommendation was that
Protective the debtor apply for a

Certificate . )
\ Application55% Protective Certificate.

Alternative_——
Solution 38%

The PIP financial advice under the Abhaile scheme has significantly increased the
number of debtors availing of éhservices of a PIP. The outcomes (as of May 2017) of
cases where PIPs advised borrowers under Abhaile between 22 July and 30 September
2016 and where the PIP recommended seeking a Protective Certificate, were that

nearly twothirds of the debtors recommmded for a PC had either an arrangement or
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a PC in place within 6 months of the PIP consultation. The translation rate from PIP

consultation to PC/arrangement is shown in Figure 8.2.

Figure 8.2: Abhaile Outcome of cases where a PC was recommended

P1P Recommendation to Debtor in Quarter Status of Quarter 3 2016 Cases where PIP
32016 recommended a PC (May 2017)

MABS Referral3.1%
Case notin systen2.5%

Pre-PC17.6%

Bankruptcy

Applications3.1% Withdrawn, 3.8%

Alternative - \

Solution 16.8% Arrangement19.5%

Protective
Certificate
Application 67.0%

PC 46.6%

8.3 Small and Medium Entrepreneurs

¢KS 5SLINIYSYyd 2F WdzaiAOS FyR 9ljdzr t AdeéQa I R
submissions on the thresholds and processes under Part 3 for isding for

insolvent persons who are unincorporated small or mediunmepréneur$ and on

whether these should be changed (emphasis added).

Appendix 7 contains an analysis of the business debts of sole trader applicants for ISI
solutions. The analysis shows that the percentage of unincorporated Small to Medium
Enterprises (MEs), as a percentage of both applications and court approved
arrangements, is in line with their representation in the population as whole. Debtors
who had unincorporated SME debts have the same success rate in obtaining an I1SI debt

solution as all othedebtors.

The analysis does not present a case for a change in thresholds or processes that are

specific to unincorporated SMEs.

8.4 EU Developments

¢KS 9! Qa OdINNByd LRTAGAOFIT LINA2NAGASA | NB
growth and employment. The LILINR2 | OK (2 Ay az2f gSyoe Kl a Sg2
OKIFyOS ILIINZIF OKQ FT2NJ odzaAySaasSa | yR Sy idNBLN
towards enhanced cooperation and coordination in crbesder insolvency

proceedings.
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The recast Insolvency Regutatihas just come into force. Under the Regulation an
EUwide insolvency register is being established. In order to improve the provision of
relevant and timely information to creditors and courts and to prevent the opening of
parallel insolvency proceets, the ISl is preparing to have its registers of DRNs, DSAs
and PIlAs interconnected with, and available via, aAnitlé system of welbbased
insolvency registers by June 2018, in full conformity with the European legislation on

data protection.

A draft Drective was published in November 2016 which seeks to introduce a
harmonised approach to insolvency across EU member states. It contains some
elements that would have significant impact on the Act and also newns@vency
elements that are not currengl available for noancorporated enterprises. The ISI
believes that the main areas that may impact on the Act and its operation are:
1. the introduction of a distinction between entrepreneur and rentrepreneur
debts for natural persons that is not operatedpractice;
2. the introduction of a preventative restructuring framework for gresolvency
that may ceexist with insolvency arrangements under the Act;
3.0KS LRGSYGAFt AYLIOG 2F GKS Wroaz2fdziS L
insolvency arrangements @aicurrently negotiated,;
4. the impact of the reduction in the maximum term of an insolvency
arrangement to 3 years; and
5. the data collection requirements imposed on Member States particularly in
relation to informal arrangements entered into between debtorsdan

creditors.

The ISI will contribute to the development of these major policy initiatives based on its
expertise and knowledge of personal insolvency. The ISI believes that the data
collection requirements in Article 29, although onerous, would bringspanency to

both the solutions offered through the Act and the informal solutions negotiated

between debtors and creditors which number in excess of 120,000 for PDH mortgages.

8.5 Conclusion

The PIP financial advice under the Abhaile scheme has significactbased the

number of debtors availing of the services of a PIP. Preliminary data suggests that the
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majority of debtors availing of the Abhaile scheme who consult a PIP would benefit
from a PIA. Preliminary data also shows that where it is recommeridecatdebtor

avail of a PIA, the majority of debtors act on such a recommendation.

The ISI solutions are available to, and availed of by, debtors regardless of whether they

are employed or selémployed.

EU regulations and Directives continue to move ia tlrection of a harmonised EU

approach to insolvency and move away from the traditional liquidation approach

026 NRa Y2NB 2F I aaS02yR OKIFyOS I LILINRLI OKE
financial difficulties while moving towards enhanced cooperatiod eoordination in

crossborder insolvency proceedings. The ISI will address and adapt to these external

financial, economic and political challenges.
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This consultation takes place in response to sectidl of the Act, which requires the
Minister for Justice and Equality (in consultation with the Minister for Finance) to
review the operation of Part 3 of the Act, to complete the review within one year, and

to report on its outcome to both Houses of tiireachtas.

Section 141 provided for this review to start not later than 3 years after the
commencement of Part 3 (i.e. after 31 July 2013). In practice, Part 3, and its operation,
have been very extensively reviewed, amended and developed throughout that
intervening period. This includes:

A significant amendments to Part 3 made by the Courts and Civil Law
(Miscellaneous Provisions) Act 2013 and by the Personal Insolvency
(Amendment) Act 2015;

A important amendments to bankruptcy law which affect the operatiof Part
3, made by the 2013 Act and by the Bankruptcy (Amendment) Act 2015;

A the reform of personal insolvency fees and charges in 2014; and

A the implementation in 2015 and 2016 of Government commitments to
strengthen support for those in home mortgageears, particularly the launch
in October 2016 of the Abhaile scheme of Sthateded financial and legal
advice and assistance for those in home mortgage arrears (including advice and

assistance on personal insolvency).

This consultation is intended to comepe the overall review envisaged by section 141,

by giving stakeholders an opportunity to make known their views on the operation to
date of Part 3, including the impact to date of the various changes set out above. The
submissions received will be ansgyl and considered within (at most) 12 months of

the date of this notice, and a report will be prepared and laid before each House of the
Oireachtas, as soon as reasonably practicable thereafter. Submissions are specifically
invited on the thresholds androcesses under Part 3 for Personal Insolvency
Arrangements (including for insolvent persons who are unincorporated small or
medium entrepreneurs) and on whether these should be changed. The Government
has committed to review this issue, under the Prognaen for Partnership

Government.
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A2.1 ISI| Mission Statement

By operating the statutory framework for personal insolvency solutiaesyrn

insolvent people to solvency and full participation in social and economic activity.

A2.2 ISI Strategic Goals

The ISI's strategy for the period 202619 set out its key goals as:

A
A
A

A
A

To process personal insolvency debt solutions

Ensure enhanced commumaitions and increased public awareness

Ensure effective and appropriate regulatory controls (Authorise, Regulate,
Supervise, Support)

Contribute to policy development and legislative improvements

Provide corporate support and development of our staff

A2.3 ISl Functions

The principal functions of the ISI are set out in section 9 of the Act as including:

A

to operate the system to support the three alternatives to bankruptayne
DRN, DSA and PIA

to administer the estates of bankrupts

to regulate authorised gactitioners around the country who offer personal
insolvency advice and assist debtors in seeking a DRN, DSA or PIA

to promote public awareness and understanding of the personal insolvency
solutions available to people

to prepare and issue guidelines @swhat constitutes a reasonable standard of
living and reasonable living expenses for debtors

to contribute to the development of policy in the area of personal insolvency
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This Appendix contains statistical information covering the following areas:

Analysis of DRN, DSA and PIA Debt and Debtors
Progression of DRN, DSA and PIA applications
Analysis of Abhaile Scheme

Comparisons to activity levels in Englamdi &Vales

a » wnh ke

Detailed Analysis of a sample of 100 PIAs
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A3.11SI Yearly Statistics: Applications, PCs issued and Arrangements Approved

Figure A3.1 gives details of the number of applications received by the ISI and the numbers who ultimately availetSoEtiattbng DRN, DSA,

PIA and Bankruptcy. The Figure shows that the number of applications and solutions increased each year since theal3isivad gs2013.

Figure A3.1: ISI Yearly Statistics: Applications, PCs issued and Arrangements Approved

1,291 1,371 1,044 1,170
3,329 371 428 2,530 1,756 312 1,444 1,283 357 233 693 526
1,040 1,065 4,695 3,799 797 3,002 2,907 953 516 1,438 1,511

25% 50% 63% 107% 114% 106% 158% 39% 162% 391% 7%
0% 17% 96% 28% -5% 38% 10% 3% 14% 12% 10%

o
5
>

Insolvency Service of IrelagdSection 141 Submissi@une 2017 Page60



A3.2 DRN, DSA and PIA Debt Profile 2014 - 2016

Figure A3.2 sets out the profile of the total debts and average debts included in DRN,
DSA and PIA solutiong filve years 2014 through 2016.

The Figure shows that the average DRN debt overthe 3y¢aswe mnZnnp T (G KS | ¢
5{! dzyaSOdzZNBR RSo60G ¢la emopImmn FyR GKS |
I LILINE SR tL!&a 6la&a ety>onmod

All 3 solutions result in unsecured creditors taking a very significantwigte down,
generally, in excess of 90%. Applicafus all 3 solutions complete a Prescribed

Financial Statement that sets out details of all debts.

Details of secured debts are included in the DSA profile even though DSA applicants
cannot have secured debt included in a DSA arrangement. The profile 8faaZESA

applicants have secured debts of an equivalent value to their unsecured debts. It is
assumed that the DSA applicants have the ability to deal with these secured debts

without the need to include them in a PIA.

The profile shows that the averageL ! | LILJX AOFyd KIFIR | ttw Y2N.
20KSNJ aSOdzNBR t21ya 2F emynInnn | yR dzyasSodzN
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Figure A3.2DRN, DSA and PIA Debt Profile 202916
Arrangements 2014 - 2016

Number Individual Joint Interlocking ~ Total Debt ;icsred Debt géhbir Secured Unsecured Debt
DRN Approved
2014 249 249 - - € 3,079,050.35 - - € 3,079,050.35
2015 347 347 - - € 4,062,614.97 - - € 4,062,614.97
2016 357 357 - - € 6,243,909.39 - - € 6,243,909.39
Total 953 953 - - € 13,385,574.71 - - € 13,385,574.71
Average Debt € 14,045.72 - - € 14,045.72
DSA Approved
2014 78 78 0 - € 17,800,688.82 € 9,253,614.13 € 759,917.24 € 7,787,157.45
2015 204 201 3 - € 63,895,735.65 € 27,447,475.4¢€ € 10,783,902.31 € 25,664,357.8¢€
2016 234 233 1 - € 61,780,379.12 € 23,294,312.04 € 2,220,522.06 € 36,265,545.02
Total 516 512 4 - € 143,476,803.5¢ € 59,995,401.65 € 13,764,341.61 € 69,717,060.33
Average Debt € 278,055.82 € 116,270.16 € 26,675.08 € 135,110.58
PIA Approved
2014 126 37 5 84 ¢ 60,296,772.25 € 28,544,928.64 € 25,163,076.73 € 6,588,766.88
2015 619 205 11 403 € 334,766,840.90 €  153,806,130.30 €  126,327,649.10 € 54,633,061.5C
2016 692 197 13 482 €  318,336,703.80 €  160,164,239.50 ¢  106,875,529.90 € 51,296,934.4C
Total 1437 439 29 969 € 713,400,316.9% €  342,515,298.44 ¢  258,366,255.75 €  112,518,762.7¢
Average Debt € 496,451.16 € 238,354.42 € 179,795.59 € 78,301.16

*Arrangements approved at court
Note: Secured Debts of DSA applicants are included for information: sbthwould notform part of a DSA arrangement.
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A3.3 DRN Debtor Profile 2014 - 2016

The profile of a typical DRN debtor is a single, unemployed person in their later 40s who has about 4 debts whose ualué in ta &

Figure A3.3: DRN Detat Profile 2014 2016

EMHZXZHCT EMMXZnNoOC EMT 2
3.5 3 4
eon €ETT € C|
48 years 48 years 47 years
Unemployed Unemployed Unemployed
y) EMZNITT EMEIMMN EMZ N
EMIONy EMZHYN EMZF
Male (52%) Male (53%) Female (51%)

Single, never married Single, never married Single, never married

57% 53% 47%
19% 13% 17%

6% 8% 16%
19% 27% 21%
79% 2% 67%

8% 10% 12%
14% 18% 22%
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A3.4 DSA Debtor Profile 2014 - 2016

The profile of a typical DSA debtor is a married employed person in their 40s with children and an average debt figGré ia ex@ F

GKAOK dzyaSOdzZNBER RSo U tieDSAamangedentn n
Figure A3.4: DSA Debtor Profile 2042016

6

<
~

Married

24%

8%
18%
50%

69%
14%
8%
9%

A a

€EHHY 2HMN

eETyYyZnnan
44 years
Employed
EHXTPpPP
EMZ[ENH
Male (53.8%)

RSIEG 6AGK AY

€Eony2cTp € HCH?2
6 6
EMANNZZYHM ETNZ
44 years 46 years
Employed Employed
EHXZccChn EHZXZC
EMXZCMp EMXZC
Male (56.0%) Male (56.6%)
Married Married
17% 20%

9% 9%

21% 20%

53% 51%

72% 58%

12% 21%

9% 12%

7%
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A3.5 PIA Debtor Profile 2014 - 2016

The profile of a typical PIA debtor is a married employed person in their 40s with children and an average debt fighr@idex@ ¥ enpnZnnnd

Figure A35: PIA Debtor Profile 20142016

~ PIA Profile and PIA Debtor Profile 2014 2015 2016
Average Debt Figure encniHym €e€ponincdg enny:
Average Number of Debts per Debtor 5 6 5

Average Value of Debtor Assets eMpoInyH €MCHZ PpH €MpoO:3
Age of Typical Debtor 44 years 46 years 47 years
Typical Employment Status of Debtor Employed Employed Employed
Average Income Before RLEs (Monthly) €EHZT AP €EHZcoO0O EHZT
Average total RLEs (Monthly) EMITTR €M c e EMIT
Gender of typical debtor Female (51%) Female (50.6%) Male (50.6%)
_ Married Married Married

-]

~ Household Composition (%)

One adult household, no children 19% 15% 14%

One adult household, has children 6% 5% 7%

Two adult household, no children 19% 24% 21%

Two adult household, has children 56% 56% 58%

-]

- Employment Status Breakdown (%)

Employed 66% 62% 59%
Unemployed 13% 16% 13%
Self-employed/Trading 11% 13% 16%
other 10% 9% 12%
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A3.6 DRN Application: Average Time at each stage

A typical DRN takes 15.6 days from the time the documentation is finalised to the time

the court grants the DRN.

Figure A3.6: DRN Application: Average Time at each stage

Complete to Submited ~ 0.9days

Submited to Approvedby ISl Sdays
Approved by ISIfo DRN Granted  9.0.days
Complete 0 DRN Gramed ~ 156days

‘Complete’ is when the Approved Intermediary has all the statutory documentation

finalised with the exception of the statutory declaration. A preliminary review is

carried out by the ISI at complete stage.

'‘Submitted' is when the application for a DRNsubmitted to the ISl for final checking
and forwarding to Court. The date of the application is the date the application is
submitted to the ISI.
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A3.7 DSA Application: Average Time at each stage

A typical DSA takes 138.4 days from the time the docuatm®n is finalised to the time
the court grants the DSA. A typical DSA is approved by court 43.6 days after creditors

have approved the proposal.

Figure A3.7: DSA Application: Average Time at each stage

Complete o Arrangement Approved at Cou.38.4 days

‘Complete’ is when the PIP has all the statutdigcumentation finalised with the

exception of the statutory declaration. A preliminary review is carried out by the ISI at

complete stage.

'‘Submitted’ is when the application for a PC is submitted to the ISI for final checking
and forwarding to Court. He date of the application is the date the application is

submitted to the ISI.
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A3.8 PIA Application: Average Time at each stage
A typical PIA takes 155.5 days from the time the documentation is finalised to the time
the court grants the PIA. A typidalA is approved by court 48.3 days after creditors

have approved the proposal.

Figure A3.8: DRN Application: Average Time at each stage

Complete o Arrangement Approved at Cou155.5 days

'‘Complete’ is when the PIP has all the statutory documentation finalised with the
exception of the statutory declaratn. A preliminary review is carried out by the ISI at

complete stage.

'‘Submitted’ is when the application for a PC is submitted to the ISI for final checking
and forwarding to Court. The date of the application is the date the application is

submitted tothe ISI.
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A3.9 Abhaile: Level of Debt

Over 2,700 Abhaile consultations have been concluded. These consultations covered
RS0l 2F 20SN)l emdo o0AffA2Y 2F GKAOK eynn YAf
home where the current market value of thenipA ISR LINRLISNI A SAa g a ¢

Figure A3.9: Abhaile: Level of Debt

Level of Debt since launch
EMZNNANZNANEWZOMAZHCT ZMAY
EMIHANZ AN
EMZINNANZNAAN

eTypxtnpxncn
eEynnznnnzn

ECNCZIMTMZ
ecnnZnnnanzn
ennnZnnnanzn

EHNNZNNAZA

€-

Overall Debt Mortgage on Family CMV of Family Home
Home
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A3.10 Abhaile: Borrower Engagement Reason

Around 1 in 5 borrowers (21%) contacted the PIP because their case was before the
repossession court. In general, a debtor will be gi@elmonth adjournment by the

court to consult a PIP. Almost 1 in 4 (24%) debtors were referred by MABS for a PIP
consultation and almost 1 in 5 debtors (18%) consulted a PIP on receipt of a MARP
Gdzy O22LISNI GA@S¢ £ SGHGSNWD

Figure A3.10: Abhaile: Borrower Eng@ament Reason

Reason for Borrower Engagement since launch

= Case at Repossession Courts

= MABS Referral

& . = Received MARP "uncooperative”
letter
v‘ = Recommendation from friend/family

= Recommendation from someone
who has already availed of
Insolvency
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A3.11 Abhaile: PIP Recommendation

In over 1 in 2 (55%) of cases the PIP recommendation was that the debtor apply for a
PC which is the first step in applying for a PIA. In almost 2 in 5 cases (38%) the PIP
recommendation was that an alteative solution be explored which could involve

mortgage restructure, mortgage to rent, etc.

Figure A3.11: Abhaile: PIP Recommendation

Outcome/Recommendation since launch
MABS Referrall%

Bankruptcy Applicatior6%

Alternative Solution___
38%

Protective Certificate
— Application 55%
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A3.12 Abhaile: Length of Mortgage Arrears

A key success of the scheme to date is that 2 out of 3 debtors (67%)bkawvein
mortgage arrears over 2 years. It appears that the Abhaile Scheme has acted as a
catalyst for these debtors to take the first step on the road to engagement with their

creditors and, in time, a sustainable resolution to their mortgage arrears.

Figure A3.12: Abhaile: Length of Mortgage Arrears

Length of Mortgage Arrears since launch

2,000
1,800
1,600
1,400
1,200
1,000

800

600

400
0

<1 Year 1to 2 Years > 2 years
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A3.13 Abhaile PIP Financial Consultation Conversion Rate

This Figure shows what happens following a PIP recommendation to apply for a PC. PIPs recommendturts nvalebtors who consulted a

PIP in Qarter 3 of 2016 to apply for a PC, the first stage in applying for a PIA. Of those debtors advised to apply for-thR@s tveal either an
arrangement in place (20%) or a Protective Certificate (47%) by May 2017.

Figure A3.13: Abhaile PIP Financi@nSultation Conversion Rate
PIP Recommendation to Debtor in Quarter Status of Quarter 3 2016 Cases where PIP
32016 recommended a PC (May 2017)

MABS Referral 3% )
| Case notinsystem2%

— ' - PrePG18%

PC47%

Bankruptcy
Applications3%

—_

Withdrawn, 4%

Alternative

Solution 17%/ Arrange meanO‘Vy

\ Protective

Certificate
Application67%
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A3.14 Comparison of Irish and England and Wales Number of Solutions

This Figure provides line graph details of the number of bankruptcies, IVAs and DROs

in England and Wales for the years from 2000.

The increase in IVA adtiwvin the mid 2000s coincided with the introduction of the IVA
Protocol- a voluntary agreement, which provides an agreed standard framework for
dealing with straightforward consumer IVAs and applies to both IVA providers and

creditors.
The fall in bankrptcies since 2009 coincided with the introduction of DROs.

Figure A3.14: England and Wales Number of Solutions
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DRO IVA Bankruptcy
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A3.15 A Bankruptcy Co mparison with England and Wales

The figure compares the number of Irish bankruptcies with the popula@jnsted

numbers for England and Wales for the years 2014 to 2016.

Figure A3.15: A Bankruptagomparison with England and Wales

Bankruptcy Comparison

1,800
1,600
1,400
1,200
1,000
800
600 448 479 526
400
200

1,541

1,200 1,137

2014 2015 2016

m EW Bankruptcy Order m Bankruptcy
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A3.16 A DSA/IVA Comparison with England and Wales

The figure compares the number of Irish DSAs with the populadjasted number

of IVAdor England and Wales for the years 2014 to 2016.

Figure A3.16: A DSA/IV&mparison with England and Wales
IVA / DSA Comparison

4,500

4,000 3,954 3,744
3,500 3,059

3,000

2,500

2,000

1,500

1,000

500 78 204 233

2014 2015 2016

mEW IVAmDSA
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A3.17 A DRN C omparison with England and Wales

The figure compares the number of Irish DROs with the populattasted number

of DRNs for Engihd and Wales for the years 2014 to 2016.

Figure A3.17: A DSA/IV&mparison with England and Wales
DRO / DRN Comparison

2,500
2,022 1,985
2,000 1,831
1,500
1,000
500 249 347 357
2014 2015 2016

m EW DROm DRN
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A3.181SI Sample - 100 PIA Cases!: Arrangement Durations

A PIA is permitted to last for up to 6 years.

The analysis shows that 43% of PIA arrangemtesudisa duration of 12 months or less

and 41% of PIA arrangements had a duration of 60 months or more.

PlAs tend to be for shorter periods where a debtor offers a lump sum settlement or
where there is limited funds available to any remaining creditors dterily home

mortgage payments.
Figure A3.18: ISI Sampld 00 PIA Cases: Arrangement Durations

0-6 months, 13%

/

60-72 months, 41%

\

48-60months,2%______ 4 /‘k

36-48 months, l%

6-12 months, 30%

24-36 months, 6% 12 24 months, 7%

11 This is an analysis of 100 court approved PIA cases where a Protective Certificate issued during 2016.
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A3.191S| Sample - 100 PIA Cases: Treatment of Debtor Home

The analysis shows that a core objective behind the introduction of the fickeep
people intheir homesg has been achieved. The Figures shows that 89% of debtors

remained in their home and just 4% of debtors left their home by voluntary surrender.

Figure A3.19: ISI Sampld 00 PIA Cases: Treatment of Debtor Home

Voluntary Surrender
Renting- Does own PPR 4%

7%

T~ Debtor Remaining in PPR

89%
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A3.201SI Sample - 100 PIA Cases: PPR Mortgage Restructure

The Figures shows that the three most frequently used restructuring methods were

split mortgage, term extension and principal reduction.

A principal reduction was applied in 30 cases and the average principal reduction for

tkS on OFrasSa 6Fa edoZnnnd

Figure A3.20: ISI Sampld.00 PIA Cases: PPR Mortgage Restructure

Unchanged mmm
Voluntary Surrender
Mortgage to Rent Wl

Principal Reduction

Permanent Interest Rate Reductionu—

Term Extension I

Treatment of PPR

Arrears Capitalisation I
Payment Moratorium
Temporary Interest Rate Reductio
Reduced Payments - Over one ye s

Interest Only

0 5 10 15 20 25 30 35

12 A PPR Mortgage may have been subject to one or more of the treatments shown.
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The table below sets out the number of objections raised against PCs, DRE&MISA

PIAs in the period since the beginning of 2015. The table also gives a breakdown of the

outcome of the objections.

Figure A4.1: No. of Approvals and Objections raised

3,623 11 0.30% 4 £ 4
464 12 2.59% 5 4 S
1,491 29 1.95% 9 16 4
759 <) 0.40% 1 1 1
6,337 56 0.88% 20 24 12

The tables below set out the current DRN, PC, PC Extension, DSA, PIA and Variation
procedures andth€JNB LI2 8 SR LINR OSRdzNBa 6SNB (KS L{LQa

these measures rather than the court granting an order for their approval.

Figure A4.2: Current DRN procedure

BEFORE (DRN APPLICATION PROCESS)

Notified that the Al & Creditor(s)
Application is e otified of DRN
Rejected Approval

Review Application Submit to Courts
N
\ |

2
Court hearing DRN Approved? C;Zl:je:alttti?)’n

An application for a DRN is made by an Approved Intermediary on behalf dtar de

Al Creates & Submits
Application to IS1

AlfCreditor

ISI

YES

o

Courts

to the ISI. The ISI reviews the application, and when the ISl is satisfied that the
application is in order having regard to specified criteria, forwards it to the appropriate

Court for decision. Where the Court is satisfied that the specifiedriaiteave been
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satisfied and that the debts specified in the application are qualifying debts, it shall

issue a DRN. Where the Court is not so satisfied it shall refuse to issue a DRN.

A specified creditor under a DRN who is aggrieved by the inclusitsdsfit in a DRN
may lodge a notice to the appropriate Court within the supervision period and on

specified grounds.

Figure A4.3: Proposed DRN procedure

AFTER (DRN APPLICATION PROCESS)

Version 3 — 20/06/2017

Al Creates & Submits) Al Notified that the
Application to IS1 Application is Rejected

Al/Creditor

Motified of DRN

IS

| |
| |
| |
| |
| |
| |
|
|
|
!
o Debtor/Creditor
Appeal

An application for a DRN shall be made by an Approved Intermediary on behalf of a

Courts

debtor to the ISI.The ISl shall be given all necessary powers to consider an application
for a DRN. Where the ISI is satisfied that the specified criteria have been satisfied and
the debts specified are qualifying debts, it shall issue a DRN. Where the ISI is not

satisfed, it shall refuse to issue a DRN.

Where the ISI has refused to issue a DRN, the ISl shall set out the reasons for same and
the Approved Intermediary on behalf of the debtor may, within a specified period and

on specified grounds, appeal this decisiornttie appropriate Court.

A specified creditor under a DRN who is aggrieved by the inclusion of its debt in a DRN
Y& gAOKAY | ALISOAFTASR LISNA2Z2R YyR 2y aLlsSo

the appropriate Court.
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Figure A4.4: Current PC procedure

BEFORE (PC APPLICATION PROCESS)

Version 3 — 20/06/201

Notified that the

-
=) e Application is
= PIP Creates & Submits Rejected
B Application to ISI
S
S~ Notified of
& e  Application
o Approval
NO
l T
|
|
I
— Review Application Submit to Courts ;
(%] |
- YES |
I
I
I
|
|
I
I
wn J ‘
¥
t
= Creditor
8 Court hearing PC Approved? Objection

An application for a PC shall be made by a PIP to the ISI. The ISI reviews the application,
and when the ISl is satisfied that the application is in order having regard to specified
criteria, forwards it to the appropriate court for decision. Where @eurt is satisfied

that the specified criteria have been satisfied and that other relevant requirements

have been met, it shall issue a PC. Where the Court is not so satisfied, it shall refuse to

issue a PC.

Where a creditor is aggrieved by the issuanta BC, they may lodge within a specified
period, a notice to the appropriate Court, with must be determined by the Court in

accordance with the Act.
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Figure A4.5: Proposed PC procedure

AFTER (PC APPLICATION PROCESS)

Notified thatthe i
Application is Rejected |

PIP/Creditor
3

PIP and Creditors :

Notified of PC |
Approval

1

‘
5
v

1
I

1

|

1

1

Review !
Application 1
I

1

1

1

1

I

ISI

Courts

1

I

[ Creditor/Debtor
Appeal

An application for a PC shall be made by a PIP to the ISI. T®allSie given all

necessary powers to consider an application for a PC. Where the ISI is satisfied that
the application is in order having regard to specified criteria, it shall issue a PC. Where
the ISl is not satisfied the application is in orderihgwegard to specified criteria, it

shall refuse to issue a PC.

Where the ISI has refused to issue a PC, the ISI shall set out the reasons for same and
the PIP on behalf of the debtor may, within a specified period and on specified grounds,

appeal this deision to the appropriate Court.

Where a creditor is aggrieved by the issue of a PC, they may within a specified period
YR 2y aLISOAFTASR 3INRdzyRaX FLIWISEFE GKS L{LQa
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Figure A4.6: Current PC Extension procedure

BEFORE (PC EXTENSION APPLICATION PROCESS)

PIP Creates & Submits
Application to Courts
for PC Extension

Version 2 — 20/06/201

Notified of PC
Extension

Application
Rejection

Notified of PC
Extension
Application
Approval

PIP/Creditor

ISI

PC Extension
Approved?

Court hearing

Courts

Where a P@as issued, the appropriate Court may, on application by a PIP, extend the
period of that PC for further specified periods, where the Court is satisfied as to

specified matters.
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Figure A4.7: Proposed PC Extension procedure

AFTER (PC EXTENSION APPLICATION PROCESS)
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Q

Where a PC has issued thé &y, on application by a PIP, extend the period of that

PC for further specified periods, where the ISl is satisfied as to specified matters.

Where the ISI has refused to extend a PC, the ISI shall set out the reasons for same and
the PIP may, within apgcified period and on specified grounds, appeal this decision

to the appropriate Court.

A creditor aggrieved by the extension of a PC may, within a specified period and on
ALISOATASR ANRdzyRax FLIISHE GKS L{LQa RSOA&A?
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Figure A48: Current Arrangement approval procedure

BEFORE (ARRANGEMENT APPLICATION PROCESS)

Version 3 —21/06/2017
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L T
|
|
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_ Generate Notification Submit to Courts |
o of Arrangement |
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|
|
|
|
1
|
|
w |
ks ¥
= ArT: t
8 Court hearing A::rg;r?;: Creditor Objection

2 KSNBE F 5{!ktL! O6WI NNIy3aSYSyiQ0 Aa I LILINE DS
creditor(s), the PIP shall notify the ISI and each creditor of this approval and shall

provide the ISI with all necessary documentatidihere there is no objection to the

proposal, the appropriate court will proceed to consider it, and may approve or refuse

to approve it. A creditor may lodge a notice of objection to the coming into effect of

the Arrangement with the appropriate Couritiin a specified period and on specified

grounds. Where satisfied that the objection should not be allowed and that the
Arrangement satisfies specified criteria, the appropriate Court shall approve the
Arrangement. Where the Court is satisfied that thigection should be allowed, or

where it is not satisfied that specified criteria have been met, the appropriate Court

shall refuse to approve the Arrangement.
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Figure A4.9: Proposed Arrangement approval procedure

AFTER (ARRANGEMENT APPLICATION PROCESS)

PIP & Creditors
PP (,treﬂtes & Notified of
—— -
Submits Agreed Arrangement
Arrangement to IS Rejection

PIP and Creditors

Notified of
\Arrangement Approval

YES

PIP/Creditor
3

Review Agreed
Arrangement

Approve?

ISI

PIP/Creditor

Courts

Appeal

Where an Arrangement is approved or aeed to be approved by the creditor(s), the

PIP shall notify the ISI of this approval and shall provide the ISI with all necessary
documentation. Where there is no objection to the proposal, the ISI will proceed to
consider it, and may approve or refusedapprove it. A creditor may lodge a notice of
objection to the coming into effect of the Arrangement with the ISI within a specified
period and on specified grounds. The ISI shall be given all necessary powers to consider
the coming into effect of the Aangement and any objections thereto. Where satisfied

that the objection should not be allowed and that the Arrangement satisfies specified
criteria, the ISI shall approve the Arrangement. Where the ISI is satisfied that the
objection should be allowedyr where it is not satisfied that specified criteria have

been met, the ISI shall refuse to approve the Arrangement.

Where the ISI has approved or refused to approve the Arrangement, the ISI shall set
out the reasons for same and any affected party mathiwia specified period and on

specified grounds, appeal this decision to the appropriate Court.
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Figure A4.10: Current Variation approval procedure

BEFORE (VARIATION ARRANGEMENT APPLICATION PROCESS)

Version 3 — 21/06/2017
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1
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w 1
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o . Variation - L
O Court hearing Approved? Creditor Objection

2 KSNBE I LINRBLRASR OFENARIFIGAZ2Y (G2 | 5{!ktL! oWy
approved by the creddr(s), the PIP shall notify the ISl of this approval and shall provide

the ISI with all necessary documentation. A creditor may lodge a notice of objection

to the coming into effect of the Variation with the appropriate court within a specified

period andon specified grounds. Where satisfied that the objection should not be

allowed and that the Variation satisfies specified criteria, the court shall approve the

Variation. Where the Court is satisfied that the objection should be allowed, or where

it isnot satisfied that specified criteria have been met, the Court shall refuse to approve

the Variation.
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Figure A4.11: Proposed Variation approval procedure

[AFTER (VARIATION ARRANGEMENT APPLICATION PROCESS)

Version 3—21/06/2017
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Where a Variation is approved or deemed to be approved by the creditor(s), the PIP
shall notify the ISI of this approval and shall provide the ISI with all necessary
documentation. A creditor may lodge a notice of objection to the coming into effect
of the Variation with the ISI within a specified period and on specified grounds. The ISI
shall be gien all necessary powers to consider the coming into effect of the Variation
and any objections thereto. Where satisfied that the objection should not be allowed
and that the Variation satisfies specified criteria, the I1SI shall approve the Variation.
Where the ISI is satisfied that the objection should be allowed, or where it is not
satisfied that specified criteria have been met, the ISI shall refuse to approve the

Variation.

Where the ISI has approved or refused to approve the Variation, the 1SI shalits
the reasons for same and any affected party may, within a specified period and on

specified grounds, appeal this decision to the appropriate Court.
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A5.1 Introduction

Details of the amendments being recomnuksd are set out below.

A5.2 DRNs

A5.2.1 Term of Supervision
A DRN enables a qualifying debtor to write off {@wel debt, primarily unsecured, up

G2 I OSAfAYy3a 2F copZnnn®d l'ddzrftte& | 5whb
be unemployed, or & in low incomeearning employment, possibly part time. They
have multiple creditors who are owed reasonably small amounts of money. These
creditors encompass credit card debt, credit union debt, utility debt, some Revenue

debt, Social Welfare debt andher general unsecured loans.

Section 34 of the Act provides for the duration of a DRN. This is currently aythaee
period, known as the DRN supervision period. It is recommended that the supervision

period for a DRN be reduced from three years to oeary

Approved Intermediaries (Als) in MABS, who have been supporting eligible borrowers
with the DRN application process since the commencement of operation of the process
in September 2013, view the cohort of potentially eligible DRN applicants as amongst
the most vulnerable of its clients. MABS believe that the financial situation of these
debtors is often very fragile, mainly unsustainable, and the debtors are inclined to
manage their money dagy-day or, at best, weeky-week. In this context, whilaush
debtors stand to benefit from the DRN process, in that their debt is written off after
the supervision period, they perceive the duration of the supervision period as lengthy,
somewhat penal, disproportionate and onerous for this level of debt. MABS
advisers/Als find that prospective applicants are reluctant to make a DRN application

due to the current threeyear supervision period.

An argument for the reduction in the supervision term is easily referenced to the
United Kingdom, where the duration dfi¢ equivalent debt solution and supervision
period¢ a Debt Relief Order (DR@Q3% for a 12month period. The United Kingdom has
seen a much greater uptake on its DRO solution compared to Ireland and it is believed

the shorter period of supervision to wth a DRO debtor is subject is a key factor. Itis
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a short sharp fix, not a punishment. The purpose of the DRN is to deal with and
extinguish a cohort of lovevel debt which is tim&onsuming for creditors to pursue,
possibly unrecoverable and of littitrategic value or benefit to the creditors owning

it. DRN debt takes time and resources to manage and supervise.

The Consultative Forugcomprising various sectoral stakeholdetsas discussed the
proposal to reduce the supervision period to one yend d is in broad agreement
with the proposal. Credit Unions, while supportive of the reduced supervision period
did express on one occasion the view that any section 36 contributions that arise in the
reduced supervision period should operate for a thggar period. This point was
raised as there is a similar thrgear period income payment order applied in
bankruptcy. As will be seen below, the section 36 debtor contributions to date have
been small, arising in circa 3% of all DRNs in place, andtdgenerate significant

financial returns for creditors.

The table below shows the level of contributions made by debtors to date during the
supervision period.

CAIdzNBE ! podmY 5SiGFAfa 2F 5S00G2NARQ / 2y (NROdzi A
Category Number of cases Average value ol

contribution per case

Paid debt back in full 1 € pZ-
Paid 50% of debt 9 €EC2XI
Partial payment below 11 €EMZ(
50% of debt

Total 21 eEnxy

One debtor repaid their debts in full notwithstanding a provision in the Act that permits
a DRN debtor to stand discharged from their debts by making a payoh&0®s of the

total amount owed to the creditor(s) specified in a DRN.

A5.2.2 Asset Threshold
Section 26 of the Act sets out the eligibility criteria for a DRN. The ISI recommends that

GKS ljdzZt t ATeAy3a aasSi GKNBakK2f R 4@030 aA Y ONB | & &
YFEAYdzY @l tdzS 2F emInnnod ¢tKAad AYONBIas aA
jdzt ft AT@Ay3I RSold GKNBAK2fR FNRY eunnznnn G2
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Insolvency (Amendment) Act 2015. There was no adjustment at that time to the upper

limit of assets a debtor may hold.

In recent times, the equivalent limit in the UK moved from £300 to £1,000. The

SldzA @ fSyid tAYAG F2NILNRAK oFy]NHzLIiOe A& ec
A5.2.3. Additional Income

Section 36 (3) of the Act provides, subject to subsesti@d) and (5), that the specified
RSO00U2N) 6K2aS AyO0O2YS AyONBlIasSa o6& ennn 2N Y
period must surrender 50% of that increase to the I1SI. The ISI has already dealt with a

number of cases where a debtor, notwithstanding tinerease in income, was still

living below RLEs. As the current statutory provision makes no exception for such a
circumstance, the debtor was obliged to surrender 50% of any additional income

received to the ISI. This can give rise to a situation whelebtor is obliged to give

up additional income, while continuing to live below the RLEs. However, had that same

debtor applied for the DRN after receipt of the increase in income, he or she may still

be eligible for a DRN and, as such, be able to uthiatadditional income to improve

personal circumstances. This proposal has the support of the Consultative Forum.

Set out below is an example of the application of an income increase to a debtor

subject to a DRN.

Figure A5.2: Working example of additi@hincome in a DRN
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towards repayment of their debts notwithstanding that they are living below the ISI
Guidelines covering a Reamble Standard of Living and Reasonable Living Expenses

0 €EMHPPTOOD

A5.2.4 Eligibility criteria relating to undervalue and preference
The deletion of section 26 (2)(f) of the Act is recommended, which would change the

eligibility criteria for a DRN so tha debtor is no longer ineligible due to entering into

a transaction at an undervalue (subparagraph (i)), or giving a preference to a person
(subparagraph (ii)). This amendment is important, as where an individual has been
struggling with problem debt foa period of time, it is likely that he or she may have

at some stage preferred one creditor over another in order to pay for utilities or
services, for example, heat their home or keep the electricity on. Currently, such
actions make the debtor ineligbS F2 NJ I 5wb @ Ly 2NRSNJ (2 LN
the above amendments will require the inclusion in section 43 (Creditor objection
during supervision period) of a further amendment which will add entering into a
transaction at an undervalue or gng a preference to a person as a ground for
objection by a creditor during the supervision period. In essence, the provisions
covering transactions at an undervalue or preference move from an eligibility test to

grounds for appeal. This proposal has stupport of the Consultative Forum.

A5.2.5 Power to amend DRNs
Currently the Circuit Court grants a DRN. Section 39 of the Act provides for an

application to court by the I1SI to amend a DRN, after it has been granted, but only for

minor amendments, whichddress ambiguities or rectify errors or omissions.

Subsequent to some DRNSs being granted, a number of minor issues have arisen over
the accuracy of creditor titles and the names of specified creditors appearing in the
DRN. On being identified, an applicatis made by the 1SI to court by way of a notice

of motion, grounding affidavit and exhibits, seeking a rectification to the details in the
DRN. A court date is provided to the ISI and the ISI, at the hearing, advises the Court
of the issue and what spdic rectification is required to the DRN. This is a time

consuming and costly process.

It is recommended that the ISI be granted, without the need for any court application;
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a) the power to amend a DRN this would cover minor administrative
amendments tahe personal and financial details appearing on the DRN, such
as creditor title

b) the ability to add in additional debts, not disclosed or overlooked by the debtor
at the time the DRN application was made, or to alter the debt amount in a
DRN. Any financighange possible would be restricteal the statutory ceiling

2T eopl

Any DRN change contemplated by the ISI during the supervision period over which
there might be uncertainty would still require, under the provisions of section 41 of

the Act, an application to court for general directiongeétation to it.

If the 1SI is granted the power to issue DRNSs, the power to add in a debt should also be

Ay Of dZRSRX LINPOBARSR (UKS €opZnnn GKNBakK2fR A3
A5.2.6 Distributions to DRN creditors

Dividend payments can arise when a delgarrenders any sum received (e.g. a gift or

payment, or an increase in income) during the supervision period. The ISI oversees the

distribution of such sums to creditors.

{2YS 2F GKS LI &YSyida G2 ONBRAG2NE rdeNE JSNE
involved for both the ISI and creditors to process small payments are disproportionate.
It is recommended the legislation be amended to allow for-lgakrly payments to

creditors (currently monthly).

A breakdown of distributions covering DRN caseddte is set out below:
A Lowest monthly payment by debter y n
A Average monthly payment by debtqre M T y
A Highest monthly payment by debtee o T n

A Lowest monthly payment to a creditoe 1 @ H y

>\

Average monthly payment to a creditQe M H T

A Highest monthly payment to a creditoe o p ¢
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A6.1 Introduction

Details of the amendments being recommended are set out below.

A6.2 Generic PC

A legislative change is sought to enable anliapfion be made for a PC that is non
specific to a DSA or PIA, before the PIP confirms which type of arrangement would best
address the circumstances of the debtor, and remove the provisions relating to

separate applications for a PC from the DSA andtiRapters of the Act.

I t/ g2dA R 0SS Llzi Ay LI OS O20SNRyYy3 |ff 27F
application for the arrangement, he/she can then decide which debt solution is more

suitable for the debtor. For example, in relation to PIA agpions, it has been

mentioned more than once in court that based on the facts, it might have been

possible for the debtor to have got agreement to restructure the mortgage outside an

arrangement, and instead, they could have applied for a DSA.

A6.3 PC Extensions

Pursuant to sections 61 and 95, PIPs may seek a PC for a period of 70 days. Sections
61(6)/95(6) of the Act permit a further PC extension not exceeding 40 days to be sought
from the Court where the Court is satisfied that it is likely that theposed DSA/PIA

will be accepted by the creditors and successfully completed by the debtor.

Having a limit on the maximum length of a PC, which the ISI understands was the
AyiaSyaazy 2F GKS [S3IAatl ddz2NSz aKz2dzZ R KI @S
achieving a solution that is acceptable to both sides in a reasonably short period of

time. This should be all the more so as parties become increasingly familiar with the
process. The ISl is of the view, however, that a further extension, where the PC has
already been extended under (a) sections 61(6)/95(6), or (b) sections 61(7)/95(7),

could be of benefit in exceptional circumstances only.

In Examinership, the default period of protection (70 days) can be extended for 30

days. In exceptional circumstandbe Court has the right to extend this period further
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¢ such an extension is, however, very rare. Accordingly, the ISI recommends a new
provision to facilitate a further PC extension in exceptional circumstances. The
exceptional circumstances provisios proposed could only be used where the PC has
already been extended under (a) and (b) above and as demonstrated on the below
chart, and could not be used to extend the original PC issued pursuant to section
61(2)(a)/95(2)(a) of the Act.

The ISI also recamends the insertion, at section 61(7) and 95(7) of the Act, of the

G2NRA Woeé | LISNE2ylf AyazftoaSyO& LINFYOUAGAZ2Y:
GKFG O02dzNIQ (G2 SyadaNBkO2YyFTANY GKIFG tLta K
application to the Court wthout the necessity to appoint a solicitor. Sections 61(6)

and 95(6) already expressly provides that the application can be made by PIPs,

however as currently drafted there is no reference to the application being made by

PIPs in section 61(7) and 95(7).

Figure A6.1: Chart lllustrating the Effects of Proposed Amendments

70 DAYS 110 DAYS 150 DAYS 190 DAYS
Possible Scenarios
Protective Cert Standard extension Exceptional Extension
Protective Cert Standard extension | Exceptional Extension
Protective Cert Exceptional Extension
The following would not be possible
Protective Cert Exceptional Extension

Should the ISI be given the function of approving (and extending) the PC it will obviate

the requirement to apply to the court for any extension. It should be noted that the

Consultatie Forum is supporting in principle the Banking and Payments Federation of
LNBfFYR O60.tCLUO LINRPLIRAalFf G2 FYSYR (KS RSTAYA
F2N) O2yaAraiSyoOe -saNJRY KQ sRIOE AR EANAKWye@§y O2dzy
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the effect of extending the practical length of a PC by over 20 days. If the BPFI proposal

were adopted, the need for the change contained in this section would be reduced.

A6.4 Minor Operational Changes to PC Process

A6.4.1 Minor operational changes to PC process: Notification re PC

objection

Ly G4KS OFrasS 2F I ONBRAG2NDaE NAIKG (G2 202S0i
(sections 63 and 97) does not provide for notification of the result to the ISI, PIP or
ALISOATASR ONBRA G2 NiEd thi Fequileknént sBaildzbeladiad. RS OA & A 2
the event the ISl is given the power to approve PCs, an equivalent provision should be
AYASNISR a2 | y20AFAOFIGAR2Y oAttt adAfft Aaadz

A6.4.2 Minor operationalch EOT I UwUOw/ " wx UOET UUo w- OUPI PEE
meeting
There is no provision in the Act (sections 70 and 106) for notification of the outcome

GKSY GKS 5{!k tL! LINROSRdAZNE 02YSa (2 Iy SYyF
take place before the expiry ¢fie PC. A provision should be added to ensure clarity
2T LINRPOS&daax o0& GKS tLt O2yFANNAYI (2 ONBRAI

not take place.

A6.5 Interlocking/Joint Applications

Figure A6.2: Current provisions in the Act

Where there are two (or more) debtors who are jointly liable for all of the debts to be

included in a DSA or a PIA, a joint application can be made.
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An interlochkng application would be appropriate where two (or more) PIAs are to be
administered in commonrusually because of the financial relationship of the debtors
involved. Examples would be a couple or business partners, where they are jointly

liable for some but not all- of the debts to be included in the PIA.

There is no specific provision in the Act for interlocking DSA cases, or interlocking
DSA/PIA cases. In practice, there have been several DSA cases that, while individual,

are interlocking in all bluname, with usually two linked debtors.

The current provisions have proven problematic in a number of cases. Often, the court
will want to be aware of any case that is related to another case being dealt with, so
they can understand the overall picture & household. Should the ISI be given the
function of approving DSAs/PIAs, it would be of assistance to be able teatress

the information contained in any related applications.

For example, in many cases a husband and wife may have 99% of thesriml¢tint
names (usually the mortgage) and there may be one minor unsecured debt (such as a
credit card, in only one name). This has required two applications managed in an
interlocking fashion notwithstanding the fact that the dividend to such an unsecu

creditor is minimal.

Also in many interlocking cases, PIPs tend to treat income, expenditure, and the
LINELI2ASR ONBRAUZNBEQ RAGARSYR dzy RSNJ (1KS
Arrangements. This has caused some confusion for the courts \akeiher these

figures relate to each individual case, or are joint figures.

In a sample of 70 cases (35 pairs of interlocking cases), approximately 75% of that
sample (26 pairs of interlocking cases) had less than 10% of the value of debt which
was not slared debt, with 89% having less than 20% of debt value which was not

shared.

A rewording is recommended to expand the circumstances where interlocking
applications can be made (i.e. DSA and DSA/PIA applications to be administered in
common). Itis recomnmaled that the description of a joint application for both DSAs
and PIAs be amended to include:

a) two or more debtors who are jointly party to a number of debts, and
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b) two or more debtors who are jointly party to all of the debts todmvered by
a DSA/PIA (s3839).

A6.6 PIP Delegation

As PIPs deal with an increasing number of cases, it is essential that they can delegate
certain tasks to staff while retaining ultimate responsibility. While there are existing
provisions within the legislation dealing with tldelegation of certain administrative
tasks, it is necessary to extend these to other areas such as the chairing of creditors
meetings. Currently, PIPs are required to attend court at levels not originally foreseen
within the legislation and often with ratively short notice. A consequence of this is
that the PIP has to balance prescheduled meetings with clients and chairing of

creditors meetings with shomotice summons to attend court.

The constraining effect of current provisions was not fully enedaghen the
legislation was drafted but such requirements are burdensome on PIPs dealing with an

increasing number of cases.

I alYLXS 2F SAIKG tLtad 6SNB NBljdzSadtdSR G2
that were called by them and the number of maws at which a creditor physically
attended. Two recent time periods were selected; them@nth period January to

December 2016 and the fivaonth period to May 2017.

CAIdzNB ! cdo {I YL S RSi{GFAfa 2F ONBRAGZ2NAQO
No. Creditor No. Creditor No. Creditors who

Meetings Meetings attended
JANg DEC 2016 JANg MAY 2017

Average across 71 27 0

PIPs

Since no creditor physically attended a meeting this means that all creditor meetings
consisted of the PIP dealing with proxies receivemmfrcreditors. However, the

Statutory Instrument, drafted with reference to the requirements of the Act, requires

LJ

<
N

GKS tLt G2 0SS LINBaSyd G GKS y20AFASR €201 4

at the time notified. It also prohibits the PIP, &wairperson, from being outside the

{GFrGS RdZNAYy3 GKS K2fRAY3I 2F || ONBRAGZ2ZNEQ Y!
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being postponed in the event that a PIP idexhto court, is ill or otherwise unavailable.

It is recommended that the current provisions that require a PIP to personally and
physically discharge certain functions be adjusted to allow:
a) a suitably qualified individual, nominated by the PIP and actinger the
direction and control of the PIP, to carry out those functions including meeting
I RSOG2NI YR OKFANARY3I I ONBRAG2NRE YSSiA

b) aPIP to hold a virtual as opposed to physical meetings.

A6.7 Creditor M eeting Adjournments

Currently under the legiation (s.72(4)/s.109(6)), an adjournment for the purpose of
preparing an amended proposal may occur only once. The ISI recommends that the
legislation be amended to cater for two adjournments, which would be expected to

deliver more agreed proposals.

It would be of assistance to facilitate the passing of arrangements to allow two
adjournments as long as the adjournment takes place within the standard PC period,

or any extension granted to it.

A number of cases have arisen already where such flexibiliyJdvoave been of

benefit to all parties involved.

A6.8 Application to the Appropriate Court for Direction

The ISI is required, under sections 31(1)(a) (DRN), 61(1)(a) (DSA) and 95(1)(a) (PIA) to
OSNIATE GKIFG Fy LI AOI iekeRvwAnt dpglicatibh §6 the NR S N«
appropriate court. To be in a position to certify this, the ISI carries out a series of checks

on each application to ensure the application and accompanying documents comply

with the applicable statutory requirements. Th®lldoes not verify the factual data

entries, which are solely within the competence and control of the Al and PIP and

his/her client. The ISI ensures that the mandatory requirements of the Act are met for

the application made.

There have been some issugsh 0 K O2dzNIia | NRdzyR 6KIF G GKS G

means.
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Further, there has been an issue with MABS over preference payments and whether
or not the ISI could either:
a) aSYyR | aljdzZr ft ATASRE OSNILIATFTAOFGS 2@0SNJ (12 C
b) ask the court to deal with the prefenee point (or indeed any point) as a
preliminary point for determination, which if approved, could lead to the full

application going over to court

In order to deal with the above mentioned issues, an amendment is recommended

allowing the ISI make an apgtion to the appropriate Court for general directions in

relation to any matter where an application has been submitted to the ISI and does

y20 2y AdGa FIFrOST FLIWSIENI G2 06S WAY 2NRSND |
application by the I1Sihe Court may give such directions as it deems appropriate, make

an order confirming it is in order for the ISI to issue a certificate under section
31(1)(a)(i), 61(1)(a)(i), or 95(1)(a)(i) as applicable, or make such order as it deems

appropriate.

If the ISI is granted the statutory function to grants DRNs, PCs, PC Extensions, PIAS,

DSAs and Variations, a similar power to seek directions will be required.

A6.9 Section 115A Reviews

Provisions allowing for the referral by a debtor to court for a review BfAaproposal
NE2SOUSR G I ONBRAGZ2NRQ YSSGAYy3a 6SNB AyiNZ
of applications since their introduction (over 400) indicates that the review mechanism

is being utilised in a significant number of cases. There has bdanldup of

insolvency case law not previously available, which it is expected will, in time, inform

the process to a greater extent, and allow for more certainty and quicker decisions

being made by the courts. Courts have already made some key preabetgsions?,

The following are a number of further recommended amendments which are based on

experience of operation of the process over the last 18 months:

18 Summaries of the relevant cases are ¢oiity SR Ay (1 KS -Brigfd, @hich danibe fod&a# f RSNJ S

https://www.isi.gov.ie/en/ISl/Pages/Stakeholder Information
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A6.9.1 Allow a proposal to be amended by the courts.115A review
In a section 115A review, it isas@nmended that jurisdiction be provided to the Court

to direct an amendment to the proposal, similar to the practice currently provided for
in Examinership, where the High Court can order the amendment of certain provisions
in the arrangement voted on byhé creditors. If necessary, the amended proposal

could be returned to a further meeting of creditors.

A6.9.2 Timeline for applying for a variation of a PIA approved under
s.115A
Section 119A of the Personal Insolvency Act 2012 (amended by Personalriogolve

(Amendment) Act 2015) provides for the variation of a PIA confirmed by order under

section 115A.

{dz0 aSO0GA2Y O6mMoU LINRPOBARSAY W'y [|LIXAOIFGAZY ¥
not less than 14 days after receipt by the personal insolvencyipoaer of the notice
2T GKS ONBRAUGZ2NI NBFSNNBR (2 Ay &adzoaSOGAzy o

It is recommended that an amendment be made, the purpose of which is to replace
0KS g2NRa WwWyz2i fSaaQ gAGK Wyz2d ffFaG§SNnz Of
variation order As currently drafted, the date for applying for such an order is open

ended.

A6.9.3 Creditor objection to s.115A review application
Under the current wording of section 115A(3), the ISI understood that the provision

meant that the creditor could objedb a review application, and must do so within 14

days of receiving the notice referred to in section 115A(2).

¢KS O2dzNIia KIFZS AYUSNILINBGISR aSOGAz2zy wmmp! 600
outside of the 14day period referred to, the fact thiahe wording says the creditor
MAY lodge a notice leaves open:
I.  that the interpretation that the 14day deadline is not adhered to,
ii.  that the judge can extend the time under powers they have under s.189 of the
Act, and
iii. that a creditor could file an objectioon the day of the hearing of the review,

leading to further delay and cost.
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An amendment making the 3iday period within which to lodge the objection

mandatory would give greater certainty to the process from a timeline point of view.

The obligation tdile an objection with 14 days of receipt of the notice from the PIP is

required to ensure a smooth, efficient and cestective review process.

A6.1011 OOYEOwOI! wEl UUEDPOwsT EUIl PEAawWwxUOYDPUDOOUZ
A6.10.1 Removal of MARP eligibility MARP eligibility criterion

One of the debtor eligibility criteria (section 91(1)(g)) for a PIA is that a borrower must

co-operate with the mortgage lender under the MARP process approved by the Central

Bank of Ireland to the extent that the borrower and lender have been unablereeag

an alternative repayment arrangement or, that having entered an alternative

repayment arrangement in good faith, the debtor is unable to comply with the

alternative. The debtors to whom the subsection is addressed are those who are in

ongoing contacwith their mortgage provider and are seeking to address their debt

situation with the mortgage provider. This cohort is the cohort most likely to seek the

services of a PIP to try to negotiate a debt solution with the mortgage provider. In
ordertoseeki KS Sy 3l 3a3SYSyid 2F (GKS NBYIFAYAY3I WKI NF
arrears over 720 days, the I1SI recommends that this eligibility criterion be removed. It

is important to note that all applications to the ISI are overarched by the provisions of

the Actwhich require the utmost good faith from the debtor, and that the information

provided is true, complete and accurate, as reflected in the current declaration.

huy 61l wlil OOYEOQwWO! wzt wODPOODPOOWUI EVUUI EwET EU
I RSo00G2NJ St ATA0ATAGE ONRUGUSNARAZ2Y waSOGA2Y dmc
2T aSOdzZNBR RSoiGa OFryy2i SEOSSR €0 YAffA2yO®
creditors of the debtorconsén Ay gNAGAY IS GKSY GKS €0 YAffA

Qu

The ISI does not have data on the number of potential PIA cases that have not

LINE OSSRSR 0S0OlIdzaS aSOdz2NBER RSoia SEOSSRSR €o
gl a y20 T2 NIKOziohAicgpIisbcited onKoBcasiorg incyadirig fat the
Consultative Forum, by PIPs as a barrier for some debtors availing of a PIA. The debt
landscape and the balance sheet position of financial institutions has changed
significantly since 2012. The core proteas for creditors contained within the Act

will continue to apply in all cases. These include that, not least, a creditor must not be
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unfairly prejudiced. In light of the careful balance between debtor and creditor rights

already struck within the Actral the fact that a PC provides simply for a suspension of

creditor enforcement action on a short term basis (not usually exceeding 70 days), the

L{L NBO2YYSyRa (KIGd (GKS €0 YAffAZ2Y LINRJAAA:
recommends that the requement for all creditors to consent be amended to require

the active rejection by a majority of creditors within a specified timeframe.

A6.10.3 Relevant debt ¢ section 115A(9) ¢ Removal of the cut -off date of 1
January 2015
Section 115A provides debtorstivthe facility to request a court review of a proposed

arrangement rejected by creditors. The section is focused on those in home mortgage

arrears and a rebalancing of the rights of this group with those of secured creditors.
Tobeeligibletoavailaf KS FIF OAf A& || RSo0G2NI Ydzald KI @S |
of which refers to a debtor who was in arrears with his or her payments to a secured

creditor on or before 1 January 2015. The-offtdate was considered recently in the

High Court (Hill &e), when Baker J concluded that missed payments did not
necessarily amount to arrears with payments and that an alternative payment

arrangement is one that amends the contractual terms of the mortgage.

Some stakeholders have argued that having adffitdate of 1 January 2015 is

inequitable since the purpose of the legislation is to provide all insolvent debtors with

a resolution mechanism. The insertion of 1 January 2015 in legislation was explained

AY GKS /2YYAGGSS aidl 3S drRSddgdtiGampactonde® A y 3 K ¢
Y2NI 3 3IS §t SYRAYIAQOD I OFrasS Oly o6S YIRS GKlI
within the Act to more than counter any negative effect on new mortgage lending. The

ISI recommends that the date set out in the definitioho G Nt S@Fyi RSodé¢ a

removed.

t 8wl OOYEOQwWOI wsl BEOUEEEOI weEUl EPUOUZ WEEUI
Excludable debt is defined in the Act (section 2) as including debts to the Revenue
Commissioners, the Department of Social Protection, local authorities (rates and
houselold charges), the Health Service Executive and management companies of

multi-unit developments. A creditor, whose debt is defined as excludable, must

consent to their debt being included in an insolvency solution. In many cases creditors
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will withhold their consent. For example, the Revenue Commissioners in general will
only consent if tax returns are up to date and there are no other excludable creditors
or such excludable creditors have consented. The Department of Social Protection will

not consentm any circumstances to its debt being included in an arrangement.

Allied to excludable debt is preferential status. For example, the Revenue
Commissioners have the general protection of preferential debt for tax and interest
for the fiduciary taxes (VAFAYE/PRSI/RCT) for therh®nth period up to the date of

the PC.

To avail of an insolvency solution a debtor must be insolvent as defined under the Act.

The concept of excludable debt means that an insolvency solution can only address
somebutnotallof RSO0 G2NN& RSoda FyR GKFIG GKS Ayazf
certain instances, to return a debtor to solvency if excludable debt has to be dealt with

outside of the solution either during the term of the solution or beyond its term. In

addition, the point is made that creditors holding preferential status are doubly

indemnified under the Act.

The ISI does not have data on cases where the withholding of creditor consent led to
the abandonment of consideration of a solution although anecdote suggess
happens. The ISI suggests that the definition of excludable debt be deleted from the
Act.

A6.12 Other

A6.12.1 Proof of Debt

There is a degree of confusion among practitioners over how a creditor, who does not
provide Proof of Debt before the crédrs’ meeting takes place, is to be dealt with.
The section provides that Paragraphs 1 to 22 of Schedule 1 to the Bankruptcy Act 1988
can be read to allow PIPs to have the same functions and powers as the Official

Assignee.

Section 64(2(b) & section 9§(B) provide that where Proof of Debt is not produced
following the request from the PIP, the creditor cannot vote at the meeting or share in
the distribution. However, 64(2)(c) & 98(2)(c) appear to allow for inclusion when Proof

of Debt is presented aftehe arrangement is in place.
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The lack of clarity is in relation to the interpretation of 64(2)(c) and 98(2)(c). Having
provided under sections 64(2)(b)/98 (2)(b) that a creditor not providing Proof of Debt
is not entitled to vote or share in the dividénsections 64(2)(c)/98(2)(c) provide that

they can, but is unclear as to how it would work in practice.

It is recommended that amendments be made which would require creditors to:
. NBGOdzZNYy LINRP2F 2F RS0 6A0GKAY wmn RIF&azX o0ST¥
ii. apply to court to have proof of debt accepted in the event thedsd deadline

is not met.

With regard to disputes over proof of debt, an issue that has arisen in a number of
cases is that where such proof is in dispute, there is no mechanism to allow arfglP b

a case to court, a mechanism that exist for a creditor. It is further recommended that
the relevant Paragraphs of Schedule 1 to the Bankruptcy Act that apply to PIPs
(currently 1 to 22) be expanded to include Paragraph 24 (re: Secured Creditdraj so t

a PIP can have a right of audience in the court where any disputes arise regarding proof
of debt.

A6.12.2 Court upholds a DSA/PIA objection
There is a lack of clarity regarding the outcome after a DSA/PIA objection is upheld by

the Court in sections 7a@nd 114. There is no provision for a follow procedure.
Neither is any procedure set out in the rules of court. A provision needs to be added
to ensure clarity of process so that the registrar of the appropriate court notifies the
ISI and the PIP coarned where the court upholds the objection to the DSA/PIA. This
amendment is to ensure consistency with other provisions where the legislation

provides that the court registrar notify the I1SI and the PIP.

There are a number of other sections where tleid registrar notifies the ISI and the
PIP simultaneously:
A S.61(10)/S.95(10) regarding issue/refusal/extension of/decides to hold hearing
re PC
A S.78(6)/S.115(6) where court approves or refuses to approve the coming into
effect of the DSA/PIA or decideshold a hearing
A S.82(9)/S.119() provisions of s78/s.115 apply in case of variation of DSA/PIA.
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A6.12.3 Notifications from Court where PIP application made to Court to

have the Arrangement terminated
The legislation (section 83(4) and 122(4)) provides the registrar notifies the ISl and

the ISI notifies the PIP regarding the outcome of a court hearing in a creditor
application to terminate an arrangement. In other court hearings in the Act, the usual

process is that the registrar notifies both the #d the PIP.

The other sections where the court registrar notifies the ISI and the PIP simultaneously
in this regard are as stated in the preceding paragraph. An amendment is sought to
ensure consistency with other provisions where the legislation ges/that the court

registrar notifies the ISI and the PIP.

In the event this function reverts to the ISI, the ISI would be the notifying party to the
PIP.

A6.12.4 DSA/PIA deemed to have failed
Where the DSA/PIA Arrangement is deemed to have failed undépee34 or 123 as

appropriate, the legislation is unclear when exactly the PIP should notify the ISI. It is
recommended that the wording be amended to bring a definite timescale within which
such notification should be madgel4 days would be consistentith similar timelines

in the Act. In addition, specified creditors do not require to be notified under these

sections, it would be preferable to include them in such notification.

A6.12.5 DSA/PIA Registers
DRNs, DSAs and PIAs become effective upon bremigtered by the ISl in the

respective Registers (s.78/s.115). This is different to the case of the PC under
S.61(5)/s.95(5), where PCs become effective for a period of 70 days from the date of

issue by the Court.

To ensure a consistent approach to thiéeetive date of all such Court approvals and
in order to reduce the risk of possible delays in the coming into effect of Arrangements,
an amendment is sought to make DRNs, DSAs and PIAs effective from the date of issue

by the Court.
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In the event that respnsibility for this function transfers to the ISI, it is recommended
that the effective date for the arrangement is the date of issue by the ISI, rather than

the date on which it is registered in the Register.

A6.12.6 Domicile
The ISI has dealt with a nubof cases where the debtor has not resided in the State

within one year of the date of application nor had a place of business within one year
of the date of application. The Courts have had difficulty in determining where such
cases should be heard.hd ISI proposes amending Section 5 (2) (a) such that there is
a default court in such instances. It is suggested that the default jurisdiction be the

primary Circuit Court (i.e. Dublin).
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A7.1 Introduction

Sin@ its establishment in 2013, the ISI has continued to evolve its messaging with
debtors based on research it has carried out with people experiencing debt, ISI

customers and the general public.

Debtor engagement has its complexities. Compared to seveahar cEuropean
jurisdictions, including those with lower levels of nparforming loans, the legal
process through which lenders effect security takes substantially longer in Ireland. To
date, the number of house repossessions in Ireland is low and this lmeaan
influencing factor in debtor reluctance to engage when they are behind on

repayments.

Research undertaken by the ISI over the past 4 years along with feedback from ISI
customers has highlighted that the effects of debt on mental health can be sewner

can prevent people seeking the help they need. There is a correlation in behaviour

patterns of those experiencing problem debt and those with depression. Debtors have

spoken about feelings of isolation, shame and stigma towards their financiatisitu

The ISI has used the above research findings to tailor its messaging and increase
awareness raising efforts. A summary of the phases of debtor outreach and

communications work to date is set out hereunder.

A7.2 1Sl launch 2013 - Information C ampaign

In 2013, the ISI developed a communications strategy and public information campaign
which was designed to provide information to the public and all stakeholders about

the workings of the Act.

The ISI launched a public information campaign on the newt delief solutions
available to insolvent debtors as introduced by the Act. A Press conference was held
at Government Buildings to coincide with the campaign at which representatives of
major broadcast and print media were in attendance. Detailed gundgning the

main features of the three new debt solutions were published together with sample

case scenarios and stdyy-step guides to aid people in understanding the processes
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involved. Printed versions of these guides were distributed to local idzaCitizens
Information Centres and MABS offices throughout the country. The ISI also launched
its websitewww.isi.gov.iewhich contained detailed information on all the new debt
solutions for all stakeholders including insolvent debtors, creditors and potential

practitioners and opened a telephone Information Line for the public.
A7.32014t #1 YT OOx Ol OUwOI ws ! E AtonucdpaignJ EE Oz w( Of OUO
In 2014 the ISl identified the need to develop an information campaign specifically

targeted at insolvent debtors.

In preparation for organising an information campaign, the ISI carried out
consultations with 13 key stakeholders and in Adagosmmissioned qualitative
research to better understand how to reach people struggling with debt and to inform
the upcoming information campaign. A series of focus groups were held around the
country to establish why more insolvent people were not angilof the new debt
solutions available through the ISI. The reasons put forward included:

A debtors not realising they were insolvent

A an absolute commitment to finding their own way out of debt rather than
seeking help
a lack of awareness of the practical available
perceived cost of solutions
a belief that insolvency solutions were for cases more extreme than their own

a lack of awareness of the ISI and of the range of solutions

D> > > >

conflicting information in the public arena

Based on the above findingsS3h L{ L f I dzy OKSR (KS W. | O]l 2y ¢NJ
in October 2014. The campaign represented a strategic change in how the ISI provides
information to debtors. It included the development of a debfoendly website

(www.backontrack.i® and series of information booklets. It also included publicity

posters and focused advertisements on local, national, online and soedi, as well

as intransport advertising on a national basis (bus, Luas and DART).

The campaign also involved hosting 21 townhall meetings and communicating with

representative groups. Townhall meetings were directed towards local opinion
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formers and ommunity leaders. These regional events provided an opportunity for

the ISl to inform people about personal insolvency and the debt solutions available.

As part of the campaign the ISI met with, and provided information to, representative

groups includingprofessional organisations, trade unions and membership groups.

Debtor friendly booklets and posters were distributed to over 600 locations
countrywide including the Dail and constituency offices of T.D.s and Senators, PIPs,
MABS, Citizen Information af@mily Resource offices and centres. Information packs

were also circulated to libraries nationally.

After the launch of the campaign, the ISI saw a marked increase in customer contacts,
including calls to the ISI Information Line. During the first thmeenths of the
campaign the number of PIAs approved exceeded the previous nine months combined.

The number of PCs issued since the campaign launch also increased significantly.

A7.4 Communications 2015

A Government Decision in May 2015 set out a requiremi®r a sustained ISl
awareness campaign. Recognising the important role of communicating effectively,
the ISI established a Communications Project Group in October. The group comprises
representatives from each business area of the ISI and is taskbdplanning and
coordinating communications activities to ensure that key messages are disseminated

through the appropriate channels to each stakeholder in a cohesive way.

Under this stream of work, a variety of outreach and awarenagsng initiatives \ere
undertaken. This includes delivering presentations to organisations, liaising with the
media, development and rollout of information campaigns, identifying information
requirements and making improvements to ISI websites, publications and related

information sources.

ISI| staff also attended a large number of courthouses around the country. The primary
purpose was, in conjunction with MABS, to providesite information and assistance
to those people whose homes were at risk of being repossessed diy sbcured

lender. This initiative increased awareness of the services provided by the ISI.
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A7.5 Communications 2016

During 2016, the Communications Group organised and delivered presentations to
organisations, liaised with the media, and made improvetsdo the ISI websites,

publications and related information sources.

Pursuant to a new statutory function to promote public awareness of the personal
insolvency solutions and in response to various commitments in the Programme for
Government, the ISIdefe2 LISR ySg¢ YI NJ SGAy 3 FaasSida F2NI Al

including TV, digital, radio and print advertisements.

The campaign, which launched in October of that year, saw the ISI taking its
communications with the public in a new direction and thiststeime about on foot

of further research with people in debt, including those who have availed of ISI

solutions. It highlighted how overwhelming debt can be and the sense of relief a
LISNBR2Y 3ISta 2yO0S (KSe a1l FT2RIBSEYIR At82LIS
However, those who availed of an ISI solution spoke of the immense sense of relief

once they took the first step to address their debt problems and the breathing space

that comes with the PC.

The new campaign featured:
A A 40second T\advert
A A 20second Video On Demand advert
A 3 weeks of national and regional radio

A 2 weeks of outdoor advertising

A free text facility was also set up to enable debtors to text the ISI at no cost, requesting
I OFftfol O]l FNRY (GKS L{LQ&a AYyF2NXIGA2Y fAySd

During2016 PIP/debtor debt advice events were held around the country. The primary
purpose of these events was to bring the range of options available to the attention of
those who find themselves struggling with their debts. The events also gave debtors
the opportunity to engage directly with a PIP, in a confidential setting, thereby making

insolvency solutions more accessible to them.
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Some feedback from people who attended the ISI Free Debt Advice Meetings:

dDelighted with information provided. Was closejumping off a bridge over

financial issues.

AVery helpful, nice to see that there is help out thefl@ok several information

packs to pass on to other people in similar situation.

A7.6 Abhaile t+ Free Mortgage Arrears Support

Abhaile, the service todlp homeowners find a resolution to home mortgage arrears,
was commenced by Government in July 2016. It provides a range of services to help
people in mortgage arrears to deal with their situation and offers free access to

financial, legal and insolveneglvice.

The service is coordinated by the Departments of Justice and Equality and Social
Protection and is operated by MABS in conjunction with the ISI, the Legal Aid Board
and the Citizens Information Board. Panels of qualified and regulated professional

have been set up to provide the necessary services.

Abhaile has resulted in a significant level of engagement between debtors and

advisors, and has increased the level of chraefserral between MABS and PIPs.

A7.7 Communications 2017
Asecondphaseofh ySg W. I O] 2y ¢NIO1Q OFYLIAIY NIy
phase of the campaign featured TV, Video on Demand, Outdoor (including billboards

and bus shelters), Press, Radio, Digital Display (online) and Paid Search advertisements.

Pre and post campaigresearch was carried out by a firm, Behaviour & Attitudes, to
measure the sentiments of the general population about their financial situation and
g NBySaa tS@Sta 2F GKS L{LQa OFYLI A3dyod

Results showed that awareness levels of the ISI had increasedxapptely a third
of the population were aware of the I1SI. 30% of those surveyed were aware of the
GSNY Wt SNE2Y It LyaztgSyoOe tNIXOIAGAZ2YSNROD |

two elements of the campaign that were measured (TV and Printrédements).
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Website traffic to www.backontrack.ieduring the advertising period increased

dramatically with 82% of trafficoenprising new visitors to the site. The increase in
visitors to the website was over 700% when compared to a three month period where

the ISI was not advertising.

A

¢KS L{L O2yldAydzSa (2 LINRBY2(3S GKS Ww. I 01
solutions at every opportunity and in a range of ways including:
A targeted advertising campaigns
A hosting Debt Advice meetings at which debtors can avail of a free consultation
with a PIP
A distributing booklets to locations countrywide (TDs offices, libraries, MABS
offices, hospitals and GP waiting rooms, etc)

A delivering presentations to a range of organisations

>\

attending appropriate events for awareness raising purposes

A social media
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A8.1 Background

TheD&JF NI YSYy G 2F WdzaAaGAOS FyR 9ljdarft AteQa | RSN
submissions on the thresholds and processes under Part 3 for Personal Insolvency
Arrangements (including for insolvent persons who are unincorporated small or

medium entrepr@eurs) and on whether these should be changed (emphasis added).

The focus of this Appendix is on insolvent persons who are unincorporated small or

medium entrepreneurs.

A8.2 What is an Unincorporated SME

An unincorporated small to medium enterprise (SMEn SME that does not have the
protection of limited liability afforded by incorporation under the Companies Act. An
unincorporated SME comprises three different sized-egiployed individuals:
A an enterprise that has fewer than 10 employees and haseeiin annual
GdzNy 2 OSNJ ' YyRk2NJ Fyydzrf oFftlyOS &akKSSa vy
Enterprise);
A an enterprise that has fewer than 50 employees and has either an annual
GdzNYy 2OSNJ ' yRk2NI Iy yydzZdt olftlyOS aAKSSi
Enterprise;
A An enterprise that has fewer than 250 employees and annual turnover below
epn YATEA2Y 2N otflyOS aKSSG 0St26 eno Y

A8.3 How many Unincorporated SME are there

The Central Statistics Office (CSO) data shows there were 237,758 &iploying
919,985 persons in 2014.

Figure A8.1: CSO 2014 Business Demography
CSO 2014 Business Demography

Enterprise Type Number Employees
Micro 219,880 373,342
Small 15,224 291,714
Medium 2,649 254,929
Total 237,753 919,985
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The Revenue Commissioners 2015 Tax Registration data shows that for every 5
employees there was 1 self assessed individual, which includes all unincorporated
SMEs. The Valugdded Tax (VAT) Registratiomsuld include incorporated and
unincorporated enterprises but would exclude those whose turnover was below the
VAT registration threshold 3 Sy S NI f f @and thhiopeSwhaseal professions are

exempt from VAT such as the medical profession, the educatiectsr and landlords.

Figure A8.2: Revenue Commissioners Tax Registrations

Revenue Commissioners Tax Registrations
Number of employees records
returned by employers
Self Assessment (Income Tax)
Registrations
Value Added Tax Registrations 250,185 8%

3,185,485  100%

665,216 21%

In summary, it is difficult to arrive at a definitive number or percentage of
unincorporated SMEs but a conservative figure would be that unincorporated SMEs

represent around 10%f those in employment.

A8.4 How many SMEs have sought ISI S olutions
The total number of applications for DRN, DSA and PIA solutions exceeds 8,300. Of

these applicants 857 debtors identified themselves as a sole trader. This represent

10.3% of applicants

The number of arrangements approved by court is in the region of 2,300. Of these 259
debtors have identified themselves as a sole trader. This represents 11.3% of

arrangements.

The percentage of sole trader applicants and those who secured court aaprov

arrangements is in the region of 11% which is in line with the percentage of
unincorporated SMEs in the populations. In addition, the percentage of
unincorporated SMEs as a percentage of both application and court approved
arrangements is in the regiaf 10% to 11% which suggests that unincorporated SMEs

have the same success rate in obtaining an ISI debt solution as all other debtors.
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A8.5 What level of business debt have SMEs included

Three categories of business debts can be identified from the catiegorisations on
the ISI systems, namely, trade creditors, personal guarantees and business loans. The
Hpd a42tS GNIRSNAE 6K2 aSOdzZNBR | O2dzNI | LILINE ¢
million shown on their Prescribed Financial Statements. Arouid 3 of the sole
traders included business related debts and the total of those business related debts
gla Ay GKS NBIA2YyE 2F en YAfEA2Y Lylft&@asSR |
A ogp OFrasSa KFER GNIRS ONBRAG2NI RSod G20l € €
of trade creditors bang 4 and the average amount of trade creditor debt being
ecmMZnnnT
A p OFrasSa KIFIR LISNE2YIlIf 3dzr NI yiaSSa G201t A\
AAYy3AtS LISNE2YIf 3Fdz2a N yiSS 2F Fy | @SNI 3IS
A mt OlFlaSa KIR odzaAySaa t2Fy RSod G201 tf A
aAy3AtS odzaAySaa t2ry 2F Iy F@SNF3IS | Y2dzy
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